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IN THE 


United States Gout of Appeals 

Fob the District of Columbia Circuit 


No. 9863. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 

ENGINEMEN, Appellant, 

v. 

GEORGE PALMER, ADAM WRIGHT, EUGENE 
CARTER, Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


L JURISDICTIONAL STATEMENT. 

j 

The appellees instituted a proceeding in the United 
States District Court for the District of Columbia, alleging 
jurisdiction in that Court because the proceeding was one 
arising under the Constitution and laws of the United 
States (App. 1). After the entry by the Court below of the 
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injunction order (App. 87), appellant petitioned this Court 
for the allowance of a special appeal under D. C. Code, 
Section 17-101. On September 17, 1948 this Court entered 
an order allowing the special appeal. 

H. STATEMENT OF THE CASE. 

A. Appellees allegations and statements. 

This case arose upon the complaint of the appellees 
against the Southern Railway Company, the Seaboard Air 
Line Railroad Company, the Atlantic Coast Line Railroad 
Company, the Brotherhood of Locomotive Firemen and 
Enginemen, certain local lodges of said Brotherhood, and 
certain officials of said local lodges. The proceeding was 
brought on behalf of all Negro firemen employed on said 
railroads. The proceedings below were held prior to an¬ 
swer by the defendants below. The answers controvert 
many of the allegations of the complaint and cast a differ¬ 
ent light upon others. The following is therefore an ex 
parte statement of the appellees of the facts pertaining to 
the controversy. 

The complaint, which was not sworn to, alleged: that the 
plaintiffs are Negro locomotive firemen employed on the 
carrier defendants; that the Brotherhood is the exclusive 
bargaining agent for the craft of firemen on the defendant 
carriers; that the Negro locomotive firemen on each car¬ 
rier are a minority of the craft; that the Brotherhood has 
excluded Negroes from membership; that the Brotherhood 
has been hostile to Negro firemen and has sought to curtail 
their employment rights or eliminate them from service; 
that in furtherance of said purpose the Brotherhood on or 
about January 26, 1948 served notices on the railroads in 
the southeastern part of the United States to revise exist¬ 
ing agreements as follows: 

“1. All firemen and helpers now in service or hereafter 
employed shall be in line for promotion to the posi¬ 
tion of locomotive engineer. Each fireman and 
helper shall be called in seniority order and re- 



quired to take examinations for promotion. Those 
who pass such examinations and meet all other re¬ 
quirements for promotion will be promoted to en¬ 
gineer. Those who decline to take the examina¬ 
tions or fail to qualify for promotion shall be dis¬ 
missed from the service. 

“2. All firemen and helpers who heretofore failed to 
pass, declined to take, or were not called for pro¬ 
motional examinations shall, subject to the provi¬ 
sions of Section 1 above, be called for promotion 
and required to pass the necessary examinations 
and otherwise qualify for promotion within a rea¬ 
sonable length of time (to be agreed upon) from 
the effective date of this agreement. 

“3. Eliminate all provisions of existing agreements 
which limit in any manner the exercise of senior¬ 
ity of firemen and helpers, hostlers and hostler 
helpers. 

“4. All provisions of existing agreements not in con¬ 
flict with or modified by the foregoing shall remain 
unchanged.” 

Concurrently with the complaint plaintiffs filed a motion 
for preliminary injunction asking for various forms of 
sweeping relief but at the hearing on said motion asked 
only that the Brotherhood and the defendant railroads be 
enjoined from negotiating under the Notice of January 26, 
1948. 

Appellees in support of their motion filed an affidavit by 
the President of the International Association of Railway 
Employees, a labor union composed of Negro railway work¬ 
ers, stating: that complaints are constantly being sent to 
his office concerning discriminatory practices against 
Negroes, which result from actions taken by the Brother¬ 
hood as representative of the craft of firemen; that the 
Brotherhood has almost since its formation been attempt¬ 
ing to drive Negroes from their employment as locomotive 
firemen in the southeastern part of the United States and 
since 1934 has used its position as bargaining representa- 
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tive for that purpose; that the defendant carriers select 
their locomotive engineers from firemen who have passed 
promotion examinations; said carriers do not employ 
Negroes as engineers and Negro firemen are neither re¬ 
quired nor permitted to take promotion examinations; that 
the proposal contained in the Notice of January 26, 1948 
would cause a radical change in practices and might affect 
the policy of the railroads with respect to hiring Negroes 
as locomotive firemen; that the Brotherhood knew this but 
refused to give the Negro firemen any participation in the 
formulation of said proposal or any opportunity to be 
heard with respect to it; and that he has read the complaint* 
and that all matters stated therein are true to the best of 
his knowledge and belief. 

B. Appellant’s statements. 

The Brotherhood filed a motion to dismiss for improper 
venue and an opposition to the motion for preliminary in¬ 
junction. In support of its motion to dismiss for improper 
venue and in opposition to the motion for preliminary in¬ 
junction, the Brotherhood filed affidavits by its President, 
with exhibits, showing: under the provisions of its con¬ 
stitution and in practice the principal office and place of 
business of the Brotherhood is in Cleveland, Ohio; the term 
1 ‘ non-promo table fireman” is not limited to Negroes but in¬ 
cludes white firemen whom for any reason the railroad will 
not promote to engineer or who have the right to refuse to 
qualify for promotion and have exercised that right; there 
are many white non-promotable firemen; all engineers are 
required first to have been firemen; it is thus necessary 
that there be available to promotable firemen a substantial 
portion of the firemen assignments in each class of service 
and in each seniority district in order that they may acquire 
knowledge and experience in the runs and equipment to 
which they will be assigned when they become engineers; 
it has long been the practice on railroads employing non- 
promotable firemen to limit the number of such firemen to 
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a portion of each of such runs; if such practice is not to be 
permitted to continue, then the necessity of engineers hav¬ 
ing experience in the runs and on the equipment to which 
they are assigned can be met only by placing all firemen 
in a position of strict equality with respect to promotion j 
rights and obligations; the Brotherhood has discussed with 
representatives of Negro firemen what action would be an 
appropriate and fair solution of this problem; it has been 
the view of most of these representatives, including counsel 
for the appellees in this case, that absolute equality among 
all firemen with respect to promotion rights and obliga- j 
tions would be desirable; the Notice of January 26, 1948 ; 
was served for the purpose of carrying out that objective 
and a contract embodying the terms proposed in the notice 
would have that effect; neither the Brotherhood nor any of 
the other of the standard railway labor organizations has 
ever employed the practice of notifying those whom they 
represented of the terms of agreements to be sought, and 
such procedure would be impracticable and would impede 
and frequently frustrate the objectives of collective bar¬ 
gaining; the Brotherhood has always given consideration : 
to any complaint or opinion of firemen concerning existing 
or proposed working conditions; Negro firemen, including 
specifically appellees Palmer and Wright, were advised of 
the objectives of the Notice of January 26, 1948; and none ; 
of the appellees has ever complained to the Brotherhood 
that any agreements consummated or proposed by the 
Brotherhood are unfair to them. 

i 

C. Proceedings below. 

The Brotherhood filed a motion to dismiss for improper 
venue. That motion was denied. The two local lodges and 
the officers of those lodges, who were sued as representa¬ 
tives of all the local lodges and members of the Brother¬ 
hood, filed a joint motion for summary judgment. That 
motion was granted on the grounds (a) that since the; 
Brotherhood was being sued as a suable entity there was 
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no need for a class snit, and (b) the particular lodges and 
individuals were not adequate representatives of the class 
for the purposes of this litigation. App. 94. 

.Argument was bad on tbe plaintiffs’ motion for prelim¬ 
inary injunction. After tbe Court announced that it would 
grant a preliminary injunction against tbe Brotherhood 
and tbe railroads that were defendants below and tbe sub¬ 
sidiaries of tbe Southern Railway, counsel for tbe Southern 
called tbe Court’s attention to tbe fact that tbe subsidiaries 
of tbe Southern were not parties to tbe proceeding but 
stated that be bad no objection to tbe injunction running 
against those subsidiaries. Tbe Court thereupon found, 
with no sworn statement in tbe record to support it, that 
tbe plaintiffs were employed as firemen on tbe defendant 
railroads, made other findings and conclusions of law, and 
entered tbe order (App. 84) enjoining tbe Brotherhood and 
tbe defendant railroads from entering into any agreement 
embodying tbe substance of tbe proposals contained in tbe 
Notice of January 26,1948. App. 101. 

The Brotherhood asked the District Court to certify the 
record to this Court pursuant to Section 10 of the Norris- 
LaGuardia Act (29 IT. S. C., Sec. 110) and for a stay of 
the injunction order pending appeal to this Court under 
that Section. This was denied on tbe ground that the 
Norris-LaGuardia Act was not applicable to tbe proceeding. 
App. 106. Tbe Brotherhood asked for a stay pending ap¬ 
plication to this Court for allowance of special appeal. This 
also was denied. Tbe Brotherhood asked for a stay of one 
week to give it an opportunity to apply to this Court for 
a stay pending petition for allowance of special appeal 
This also was denied. 

On May 3, 1948, appellant filed in tbe District Court a 
notice of intention to apply for allowance of a special ap¬ 
peal App. 85. 
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D. Subsequent proceedings. 

On May 14, 1948, appellant filed in this Court a petition 
for allowance of special appeal. On September 17, 1948, 
that petition was granted. 

m. STATUTES AND RULES INVOLVED. 

28 U. S. C., Sec. 112 (Judicial Code, Sec. 51; 43 Stat. 
1264, 49 Stat 1213): 

1 ‘ * * * no civil suit shall be brought in any district 
court against any person by any original process or 
proceeding in any other district than that whereof he 
is an inhabitant; * * V’ 1 

28 U. S. C. Sec. 1406. Cure or waiver of defects. 

“ (a) The district court of a district in which is filed 
a case laying venue in the wrong division or district 
shall transfer such case to any district or division in ; 
which it could have been brought.” 

Sec. 11-306—D. C. Code. General Jurisdiction. 

*‘Said court (except as otherwise provided in this i 
title) shall have cognizance of all crimes and offenses 
committed within said district and of all cases in law i 
and equity between parties, both or either of which 
shall be resident or be found within said district and 
also of all actions or suits of a civil nature at common 
law or in equity, in which the United States shall be 
plaintiffs or complainants; and of all seizures on land i 
or water, and all penalties and forfeitures made, aris¬ 
ing or accruing under the laws of the United States.” i 

Sec. 11-308—D. C. Code. Actions—Limitation upon—In- 
habitants or sojourners in District of Columbia. 

i 

i This brief, and the proceedings below, refer throughout to the statute as i 
phrased when suit was filed and at the time of the District Court's decisions. 

In Brotherhood of Locomotive Firemen and Enginemen v. Graham, No. 9716, 
decided October 26, 1948, this Court noted the fact that this section was re¬ 
phrased and modified as 28 U. S. C., Sec. 1391(b), effective September 1, 1948, . 
but found that no substantive change was intended as a result of such re¬ 
phrasing. This conclusion is undisputed. 
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“No action or suit shall be brought in the District 
Court of the United States for the District of Colum¬ 
bia by original process against any person who shall 
not be an inhabitant of, or found within, the District, 
except as otherwise specially provided.” 

Norris-LaGuardia Act (29 U. S. C., secs. 101-15; Act of 
March 23, 1932, c. 90, 47 Stat. 70) (Section numbers indi¬ 
cated are sections in U. S. Code, Title 29). 

“101. Issuance of restraining orders and injunc¬ 
tions; limitation; public policy. 

“No court of the United States, as defined in sec¬ 
tions 101-115 of this title, shall have jurisdiction to 
issue any restraining order or temporary or perma¬ 
nent injunction in a case involving or growing out of 
a labor dispute, except in a strict conformity with the 
provisions of such sections; * * *. 

• ••••«••• 

“107. Issuance of injunctions in labor disputes; 
hearing; findings of court; notice to affected persons; 
temporary restraining order; undertakings. 

“No court of the United States shall have jurisdic¬ 
tion to issue a temporary or permanent injunction in 
any case involving or growing out of a labor dispute, 
as defined in sections 101-115 of this title, except after 
hearing the testimony of witnesses in open court (with 
opportunity for cross-examination) in support of the 
allegations of a complaint made under oath, and testi¬ 
mony in opposition thereto, if offered, and except after 
findings of fact by the court, to the effect— 

“(a) That unlawful acts have been threatened and 
will be committed unless restrained or have been com¬ 
mitted and will be continued unless restrained * * 

• •••••••• 

“(c) That as to each item of relief granted greater 
injury will be inflicted upon complainant by the denial 
of relief than will be inflicted upon defendants by the 
granting of relief; ” 

• •••••••• 

“108. Noncompliance with obligations involved in 
labor disputes or failure to settle by negotiation or 
arbitration as preventing injunctive relief. 
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“No restraining order or injunctive relief shall be 
granted to any complainant • • • who has failed to 
make every reasonable effort to settle such dispute 
either by negotiation • * 

‘ ‘ 113. Definitions of terms and words used in chapter. 

“ (a) A case shall be held to involve or to grow out 
of a labor dispute when the case involves persons who 
are engaged in the same industry, trade, craft, or oc¬ 
cupation; or have direct or indirect interests therein; 
or who are employees of the same employer; * * * 
whether such dispute is (1) between one or more em¬ 
ployers or associations of employers and one or more 
employees or associations of employees; * * * or 
(3) between one or more employees or associations of 
employees and one or more employees or associations 
of employees; or when the case involves any conflicting 
or competing interests in a ‘labor dispute’ (as defined 
in this section) of ‘persons participating or interested’ 
therein (as defined in this section). 

“(b) A person or association shall be held to be a 
person participating or interested in a labor dispute 
if relief is sought against him or it, and if he or it is 
engaged in the same industry, trade, craft, or occupa¬ 
tion in which such dispute occurs, or has a direct or 
indirect interest therein, or is a member, officer, or 
agent of any association composed in whole or in part 
of employers or employees engaged in such industry, 
trade, craft, or occupation. 

“(c) The term ‘labor dispute’ includes any contro¬ 
versy concerning terms or conditions of employment, 
or concerning the association or representation of per¬ 
sons in negotiating, fixing, maintaining, changing, or 
seeking to arrange terms or conditions of employment, 
regardless of whether or not the disputants stand in 
the proximate relation of employer and employee.” : 

IV. STATEMENT OF POINTS. 

A. Appellant may not be sued in the District of Colum¬ 
bia, for it is not an inhabitant thereof as required by the 
federal venue statute. 


i 
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B. The District Court was without jurisdiction to issue 
the preliminary injunction, for this case involves a labor 
dispute, and the Norris-LaGuardia Act deprived federal 
courts of jurisdiction to issue injunctions in any case in¬ 
volving or growing out of a labor dispute, except under 
conditions not complied with in this case. 

V. SUMMARY OF ARGUMENT. 

A. The District Court should have dismissed the action 
because it was brought in the wrong district. Jurisdiction 
was invoked on the ground that the action arises under the 
laws of the United States. In such a proceeding, the venue 
of the District Court is governed by the federal venue stat¬ 
ute, and under that statute (with exceptions not relevant 
here) a defendant may be sued only where it is an inhabi¬ 
tant. The Brotherhood is an unincorporated association 
which has its principal offices and carries on most of its 
activities in Cleveland, Ohio, and is an inhabitant only of 
the Northern District of Ohio. The venue of the District 
Court when its jurisdiction is invoked in a matter cognizable 
by it as a federal court under Article III of the Constitu¬ 
tion is not affected by local venue provisions applicable 
to the District Court as a Court of the District of Columbia 
under Article I. 

B. The Norris-LaGuardia Act deprived the District 
Court of jurisdiction to issue an injunction in any case in¬ 
volving or growing out of a labor dispute, except under 
specified conditions clearly not met in this action. This 
case clearly involves or grows out of a labor dispute for it 
concerns “terms or conditions of employment’’ as well as 
“representation of persons * • • seeking to arrange 
terms or conditions of employment,’’ and is a dispute “be¬ 
tween one or more employees or associations of employees 
and one or more employees or associations of employees.” 
The District Court was thus without jurisdiction to issue 
the injunction. 


I 
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VL ARGUMENT. 

The two legal issues involved in this appeal were both in¬ 
volved in Brotherhood of Locomotive Firemen and Engine- 
men v. Graham, No. 9716, decided by this Court on October 
26, 1948. Although the appellees in that case were differ¬ 
ent individuals they represented the same class as the ap¬ 
pellees in this case. The appellant in that case was iden¬ 
tical with the appellant in this case. Both the points on 
which appellant relies on this appeal to reverse the order 
below were fully briefed and argued in the Graham case, 
and that case was reversed on the first of such points. 
However, as appears more fully below, the soundness of ; 
appellant’s position is even more abundantly clear in this 
case. 

A. Appellant may not be sued in the District of Columbia, 
for it is not an inhabitant thereof. 

This issue in this case is identical with the corresponding 
issue in the Graham case, as are the facts and law appli¬ 
cable to it. This is recognized by appellees, who argue 
simply that the decision in the Graham case was wrong. 
In the Graham case this Court held in an analogous pro¬ 
ceeding that venue for such a proceeding as this one against | 
the Brotherhood as an entity does not lie in the District of 
Columbia, In that case, as in this one, the District Court 
had entered an injunction against appellant and had denied 
appellant’s motion to dismiss for lack of venue. As in this 
case, a special appeal was allowed and the question of venue 
was one of the principal issues. Not only was the appel¬ 
lant identical in the Graham case and in this one, but the 
appellees in this case were included in the class 2 on behalf 
of which Graham et al. brought their action. 

In the Graham case the issue of venue with respect to 
appellant was fully briefed, fully argued, fully considered 

2 Since the claims of the members of the class in the Graham case and in 
this case probably are several, we do not contend that the appellees in this 
case are bound by the principal of res judicata. 
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by this Court, and explicitly decided only two months ago. 
It is well settled that when an issue has been considered 
and decided, it will not be permitted to be reargued and 
will not be reconsidered unless it is first made clearly to 
appear from the record that the first decision was wrong. 
Euppenbaun v. Slidell, 154 U. S. 627 appx., 23 L. Ed. 871; 
Seibert v. United States, 129 U. S. 192; Candler v. Rose, 80 
F. (2d) 407; cf. Edelman v. Triple-A Specialty Co., 88 F. 
(2d) 852; 14 Am. Jur., Courts, Sec. 61. Especially must 
this be so where one of the parties is identical, the other is 
related, and the decision is so recent 

In Eupperibaur v. Slidell, supra, the Supreme Court 
granted a motion to dismiss a writ of error on the ground 
that the court below had followed the precedents of the 
Supreme Court. The Supreme Court thus refused even to 
hear argument on the correctness of its earlier decisions, 
it not having appeared that the earlier decisions were 
clearly wrong. In Candler v. Rose, supra, the facts were 
similar to this case on this point. In that case there had 
been a suit by a stockholder in which one of the issues was 
the nature of certain dividends with respect to their tax¬ 
able nature. That issue had been decided in Rose v. Dobbs, 
36 F. (2d) 464. The same issue was raised in the Candler 
case by another stockholder of the same company. The 
Court declared, pursuant to a contention by the appellant 
that the first decision by the same Court was controlling, 
that in the absence of a clear demonstration that the first 
decision was wrong the matter would not be reconsidered. 
In the Euppenbaur case the Court apparently refused even 
to hear argument; in the Candler case the Court apparently 
heard argument but refused to reconsider and did not dis¬ 
cuss the correctness of its precedent on the ground that it 
would not reconsider its earlier decision even to arrive at 
the same conclusion in the absence first of some demon¬ 
stration that the earlier decision clearly was wrong. 

This issue of proper venue for a suit against the Brother¬ 
hood was fully argued, was fully considered by this Court 
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as plainly appears from the opinion in the Graham case, 
and explicitly decided only two months ago. 3 Unless the 
Graham case is clearly shown to have been wrongly de¬ 
cided, it must, on well-settled precedent, be conclusive in 
this case without further consideration. 

Moreover, the Graham case was correctly decided. The 
jurisdictional allegations of the complaint invoked the ju¬ 
risdiction of the District Court on the ground that the ac¬ 
tion arises under the Constitution and laws of the United 
States. App. 1. 

The Brotherhood is an unincorporated association which 
has its headquarters and principal place of business in 
Cleveland, Ohio. The only office maintained in the District 
of Columbia is that of its national legislative representative 
(who is also one of its vice presidents). The only other 
person in that office is an employee who is clerk to the 
national legislative representative. App. 25. 

In an action not based on diversity, and with other ex¬ 
ceptions not relevant here, a defendant may be sued in a 
district court only in the district in which it is an inhabitant. 
28 U. S. C., Sec. 1391 (b); Black v. Bitker, 135 F. (2d) 962, 
965 (C. C. A. 7,1943); Sperry Products, Inc. v. Association 
of American Railroads, 132 F. (2d) 408 (C. C. A. 2,1942). 

In the Sperry Products case the Court of Appeals for 
the Second Circuit considered in some detail the proper 
venue for a civil suit against an unincorporated association 
in its common name. The Association of American Bail- 
roads is an unincorporated association of many railroads 
engaged in activities for the common benefit of its members. 
The evidence indicated that its principal office was in 
Washington, but that it maintained offices and engaged in 
extensive activities in New York also. Suit was attempted 
to be brought against it in New York. The court found 

3 The contention made by the appellees in the Graham case, and rejected by 
the Court, that venue could be sustained by regarding the action as a class 
action, cannot be made here. In this case motions for summary judgment by 
the individual defendants and by the local lodges were granted, and they 
are no longer parties in this action. No appeal was taken from the order 
the action as to them. 
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that its activities in New York were such that it conld be 
said to be “found” there, and that it maintained in that 
district a “regular and established place of business.” But 
it held that to be an “inhabitant” of a federal judicial dis¬ 
trict within the meaning of the federal venue statute re¬ 
quires something more than “a regular and established 
place of business,” that it is akin to domicile. It concluded 
that an unincorporated association is an “inhabitant” only 
of the district in which is located its principal place of 
business. 132 F. (2) 408, 411. 

In the Graham case it was argued that venue properly 
lies in the District of Columbia against the Brotherhood 
because it was being sued not only in its common name but 
its members were also being sued as a class. That argu¬ 
ment was unsound in the Graham case, and was rejected by 
this Court. But it is totally inapplicable in this case, for 
insofar as the members and local lodges of the Brotherhood 
were being sued in a class suit the motion for summary 
judgment was granted below and that aspect of the case 
was dismissed. No appeal was taken from the order grant¬ 
ing summary judgment to those defendants below. 

In this case the District Court overruled the Brother¬ 
hood’s motion to dismiss on the ground of improper venue 
with a short statement that the issue was precisely the same 
as in the Graham case and that he would adhere to his rul¬ 
ing in that case. At that time, the Graham case was pend¬ 
ing on appeal in this Court, but had not yet been decided. 
The decision below was thus expressly predicated upon the 
reasoning advanced in the Court below in the Graham case. 
In that case the District Court sustained the proceeding 
against the Brotherhood on the ground that since the Dis¬ 
trict Court has both federal and local jurisdiction it could 
entertain jurisdiction if the Brotherhood fell within the 
local venue statute. We submit that this was error for two 
reasons. 

The Brotherhood is not engaged in business in the Dis¬ 
trict of Columbia, but comes here only sporadically. The 
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two local lodges of the Brotherhood which were named as 
defendants below, but whose motions for summary judg¬ 
ment were granted, are engaged in activities in this dis- ; 
trict, but it is plain, as appellees allege in their complaint, 
that they are unincorporated associations separate and dis¬ 
tinct from the national organization, and the activities of 
the local lodges cannot be attributed to the national organi- • 
zation. App. 5, 28. Indeed, as is seen on pages 50 to 51 
of the record in the Graham case, the Court below was per¬ 
sonally of the opinion that the Brotherhood is not doing 
business in this district, but held otherwise in that case 
because of its erroneous interpretation of the holding in 
TunstaU v. Brotherhood of Locomotive Firemen and En- 
ginemen, 148 F. (2d) 403. 

But as this Court recognized in the Graham case, there is 
a more basic error in such holding. Of course, the District 
Court exercises both federal jurisdiction under Article III 
of the Constitution and jurisdiction as a local court under 
Article I, but it cannot exercise both simultaneously in the 
same cause nor select the capacity in which it chooses to 
act. Venue would not lie in a federal district court simply 
because under a state venue statute a non-inhabitant defen¬ 
dant could be sued in the state courts. Doyle v. Loring , 107 
F. (2d) 337, 340 (C. C. A. 6, 1939). In O’Donoghue v. 
United States , 289 U. S. 516, the Supreme Court held that 
when the United States District Court for the District of 
Columbia exercises Article III judicial power, the exercise 
of such power cannot be affected by local legislation. See 
particularly page 546. Of course, the local venue statute is 
local legislation. It is clear that Article III judicial power 
extends to this controversy, and therefore we cannot look 
to local legislation to see whether venue lies in the District 
Court in this action. Since the federal venue statute pro¬ 
hibits this type of suit in a federal district court in a dis¬ 
trict in which the defendant is not an inhabitant, to hold 
that a non-inhabitant of the District of Columbia may be 
sued in the United States District Court for the District 
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of Columbia under the local venue statute in a case cogniz¬ 
able in Article III courts would hold in substance, under the 
O’Donoghue case, that the District Court is not an Article 
III Court. 

The O’Donoghue case involved the question whether the 
District Court for the District of Columbia was a court 
established under Article III, so that the limitations of that 
Article with respect to the tenure and compensation of 
judges were applicable. The majority held that it was 
established both under Article III and Article I. The dis¬ 
senting opinion urged that it was exclusively an Article I 
court, established pursuant to the power of Congress to 
provide for the government of the District of Columbia. 
In denial of that Court exercising Article III power the dis¬ 
senting Justices showed that every power vested in the 
Court could be vested in it as an Article I court, therefore 
in everything it did it could be acting as an Article I court, 
and therefore there was no need to look to Article m. It 
was apparently in an effort to overcome the force of that 
argument that the majority stated that when the District 
Court is exercising judicial power in a case cognizable under 
Article III it is exercising judicial power conferred under 
that Article, and such judicial power is not affected by leg¬ 
islation pertaining to the court as a local court. In the 
words of the Supreme Court (at p. 546): 

“ Since Congress, then, has the same power under 
Art. Ill of the Constitution to ordain and establish 
inferior Federal courts in the District of Columbia as 
in the states, whether it has done so in any particular 
instance depends upon the same inquiry—Does the ju¬ 
dicial power conferred extend to the cases enumerated 
in that article ? If it does, the judicial power thus con¬ 
ferred is not and cannot be affected by the additional 
congressional legislation, enacted under Article I, § 8, 
cl. 17, imposing upon such courts other duties, which, 
because that special power is limited to the District, 
Congress cannot impose upon inferior Federal courts 
elsewhere.” 



* 
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The question then becomes, is this cause cognizable in a 
court established under Article EH? If so, the entertaining 
of this case is unaffected by local legislation. Clearly this 
cause is cognizable in the Federal courts established under 
Article III, and just as clearly sec. 11-306 of the D. C. Code, i 
upon which appellees rely, is local legislation enacted under 
Article I. Accordingly, we may not look to that section to 
determine whether venue lies in the District of Columbia in 
this case, but may properly look only to the Federal venue 
statute. Otherwise, the purely local statute would be per¬ 
mitted to override the specific prohibition in the Federal 
venue statute against suing a non-inhabitant of the District ! 
in a Federal District Court. 

The appellees are concerned that the holding below will 
result in plaintiffs in the District of Columbia being able to 
sue under only one venue statute in certain causes of action, 
while plaintiffs elsewhere may have a choice of two venue 
statutes in cases that may be brought either in the Federal 
courts or in State courts. We fail to perceive the relevance 
of this, so long as an adequate forum is presented and a 
reasonable venue statute is enacted. Also, plaintiffs else¬ 
where would not have a choice of two venue statutes in one 
court. And incidentally, not one of the three appellees, 
plaintiffs below, who are so concerned with the rights of 
residents of the District of Columbia, is a resident of the 
District of Columbia. 4 

The appellees argue that the foregoing, and the reasoning 
of this Court in the Graham case, are erroneous because the 
statement quoted above from the O’Donoginue case was 
dictum and because the reasoning confuses jurisdiction and 
venue. If the statement was indeed dictum, then such state¬ 
ment from the Supreme Court is nevertheless highly per¬ 
suasive. But as we have seen, it is not dictum, for it was 
necessary to the Court’s reasoning that the District Court 
sometimes exercises Article III judicial power. As we have 
seen, it was argued that every power vested in the District 


4 Two are residents of Georgia, and one of Florida. App. 2-3. 
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Court could have been vested in it under Article I. It was 
to show that the District Court sometimes exercises Article 
ITT power that the Supreme Court stated that when the 
judicial power being exercised could have been conferred 
under Article III it must be regarded as having been con¬ 
ferred under Article HE, and that in such situation the 
exercise of Article III power is not affected by local legisla¬ 
tion. 

And we submit it was not appellant nor this Court that 
confused jurisdiction and venue. It is agreed that this 
Court has two different types of jurisdiction or judicial 
power, one conferred under Article III and the other con¬ 
ferred under Article I. The question that is raised and 
that was decided in the O’Donoghue case is whether the ex¬ 
ercise of Article in judicial power is affected by legislation 
enacted to govern the District Court as a local District of 
Columbia court. Clearly the local venue statute was not 
intended as federal legislation. The O’Donogfoue case 
states simply that when Congress enacts local legislation 
for the District of Columbia such legislation does not affect 
the exercise of Article III judicial power by the District 
Court. In such light, there is no confusing of jurisdiction 
and venue. The proposition is simply that when the United 
States District Court for the District of Columbia can be 
exercising Article III power it is exercising Article III 
power, and that in such case it acts under federal and not 
under local legislation. 

B. The preliminary injunction was beyond the jurisdiction 
of the Court under the Norris-LaGuardia Act. 

The Court below held that the Norris-LaGuardia Act was 
not applicable to this proceeding because it thought that 
the legislative history of that Act showed that its purpose 
was to preclude employers from obtaining injunctions 
against labor unions, and that it was not intended to limit 
the rights of employees. App. 100, 107. No citation was 
given to support that startling statement. It is clear that 
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such statement is wrong, and it is equally clear that the 
Norris-LaGuardia Act deprived the District Court of juris¬ 
diction to issue an injunction in this case. I 

Section 1 of that Act provides that no federal court shall 
have jurisdiction to issue an injunction “in a case involving 
or growing out of a labor dispute ’’ except in strict con¬ 
formity with the provisions of the Act. There was no pre¬ 
tense of compliance with the provisions of the Act, and thus 
the sole question here is whether this case involves or grows 
out of a labor dispute within the meaning of the Act. 

Section 113(c) defines a “labor dispute” to include “any 
controversy concerning terms or conditions of employment, 
or concerning the association or representation of persons 
in negotiating, fixing, maintaining, changing, or seeking to 
arrange terms or conditions of employment, regardless of 
whether or not the disputants stand in the proximate rela¬ 
tion of employer and employee.” This case is obviously 
such a controversy, either under the theory of the appellees 
in their pleadings that the negotiations should be enjoined 
because appellant has no valid authority to represent the 
craft, or under the theory of the District Court that the 
notice, if acceded to, would establish improper terms of 
employment If the former, this case involves a dispute 
concerning the representation of employees in negotiating 
or changing terms or conditions of employment; if the 
latter, it is a dispute concerning terms or conditions of em¬ 
ployment which the appellees contend would be improper. 

Moreover, this controversy squarely falls within other 
provisions of the Norris-LaGuardia Act defining what con¬ 
troversies involve or grow out of labor disputes. 

Section 113(a) provides that a case involves or grows out 
of a labor dispute when it involves “persons who are en¬ 
gaged in the same industry, trade, craft, or occupation * • • 
or who are employees of the same employer • • • whether 
such dispute is * * * (3) between one or more employees or 
associations of employees and one or more employees or 
associations of employees; or when the case involves any 
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conflicting or competing interests in a ‘labor dispute’ • • • 
of ‘persons participating or interested’ therein # * 

It should require no demonstration that this case involves 
or grows out of a labor dispute within the meaning of the 
Act, for it falls squarely within five of the alternative defi¬ 
nitions in Section 113(a). Plainly appellant and appellees 
are engaged in the same industry and even in the same 
craft, both the colored and white firemen are employees of 
the same employer, and the dispute is between one or more 
employees and an association of employees. Moreover, the 
case involves competing interests in a labor dispute of 
“persons participating or interested” therein, for that 
term is defined in Section 113(b) to include a person “if 
relief is sought against him or it, and if he or it is engaged 
in the same industry, trade, craft, or occupation in which 
such dispute occurs * • • or is a member, officer, or agent 
of any association composed in whole or in part of employ¬ 
ers or employees engaged in such industry, trade, craft, or 
occupation.” 

It is thus abundantly clear that this case falls within the 
Norris-La Guardia Act, for however viewed and by what¬ 
ever test under the Act, the answer is the same: the con¬ 
troversy involves a labor dispute within the meaning of the 
Act. But if any doubt could remain, it is removed by the 
cases. New Negro Alliance v. Sanitary Grocery Co., 303 
U. S. 552; Lauf v. Skinner, 303 U. S. 323; Fur Workers 
Union v. Fur Workers Union, 70 App. D. C. 122,105 F. (2d) 
1, affd. 308 U. S. 522. 

The New Negro Alliance case is particularly pertinent. 
It involved an effort by a Negro organization to compel a 
grocery chain to employ some Negro clerks at least in stores 
located in colored neighborhoods. The grocery chain had a 
policy against employing Negro clerks. The Supreme 
Court, in overruling this Court, held that such a dispute 
was within the Norris-LaGuardia Act. It should be remem¬ 
bered that the dispute in that case was not between em¬ 
ployees on the one hand and the employer or other em- 
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ployees on the other hand, but between an employer on the 
one hand and on the other hand persons who wanted to 
become employees and an organization that wanted such 
persons to have the opportunity to become employees. But 
the Supreme Court held that the dispute was a labor dispute 
since it involved terms and conditions of employment, and 
that the District Court was therefore without jurisdiction 
to issue an injunction, stating (at p. 561): 

“There is no justification in the apparent purposes 
or the express terms of the Act for limiting its defink 
tion of labor disputes and cases arising therefrom by 
excluding those which arise with respect to discrimina¬ 
tion in terms and conditions of employment based upon 
differences of race or color.’’ 

j 

It would appear to be beyond dispute that if that case, 
involving discrimination against the hiring of Negroes, in¬ 
volved a labor dispute, then certainly this case, involving 
alleged discrimination against Negroes after they become 
employees in the terms and conditions of their employment, 
must also constitute a labor dispute. But this is disputed 
by appellees on the basis of Virginian Railway Co . v. Sys¬ 
tem Federation, 300 U. S. 515, with the argument that that 
case holds that the Norris-LaGuardia Act does not preclude 
injunctions to prevent violations of the Railway Labor Act, 
since the Railway Labor Act was amended after the enact¬ 
ment of the Norris-LaGuardia Act and thus its commands 
must be taken as pro tanto modifications of the earlier legis¬ 
lation. 

Before we reach such argument, it must first be found 
that the proposal of January 26, 1948 to eliminate all dis¬ 
crimination is itself discriminatory, and that a discrimina¬ 
tory proposal by a labor organization is a violation of some 
implied provision of the Railway Labor Act. But disre¬ 
garding such obstacles, and assuming for these purposes 
the validity of appellees’ complaint on the merits, the ar¬ 
gument is unsound. 


i 
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It is well-settled that implied repeals or amendments of 
statutes are to be found only in the event of utter inconsist¬ 
ency between the earlier and later legislation, and then 
only to the extent of the irreconcilable conflict. Ritholtz 
v. March, 70 App. D. C. 283,105 F. (2d) 937 (1939); Grimes 
Packing Co. v. Hynes, 67 F. Supp. 43, 48; United States v. 
24 Cans, 148 F. (2d) 365 (C. C. A. 5, 1945); Wood v. 22 
Packages, 16 Pet. 342, 363, 10 L. Ed. 987 (1842); United 
States v. Borden, 308 U. S. 188, 198-9 (1939). As this 
Court said in McCarthy v. McCarthy, 20 App. D. C. 195, 
202 : 

“Repeals by implication are never favored, and are 
never supposed to be intended except where the pro¬ 
visions of the prior and subsequent statutes are in 
manifest and irreconcilable conflict, and then only to 
the extent that they do so conflict.” 

No such conflict, nor indeed any conflict, can be found be¬ 
tween the provisions of the Railway Labor Act and those 
of the Norris-LaGuardia Act. There is no conflict in ex¬ 
press terms. It should be remembered that until the deci¬ 
sion in Steele v. L. N. R. Co., 323 U. S. 192, it was not 
supposed that disputes regarding the actions of a craft rep¬ 
resentative in negotiating collective agreements on behalf 
of the craft presented justiciable questions. Tunstall v. 
Brotherhood, 148 F. (2d) 403. It is only by implication 
that limitations on the authority of a craft representative 
are found and only by further implication that injunctive 
relief is found under any circumstances to be an available 
remedy for their enforcement. Steele v. L. & N. R. Co., 
supra, at pp. 199-200. Thus the argument of implied pro- 
tanto repeal in this case is based not on any express conflict 
in language, but seeks to find an implied repeal by virtue of 
impliedly available relief in appropriate cases for the en¬ 
forcement of an implied provision. There is no reason 
whatever to imply the availability of such relief in cases 
where its availability is categorically denied by statute. 


23 


However, even apart from these considerations, but! 
especially in the light of them, the Virginian case fails to 
substantiate appellees contention. An injunction was issued 
in that case, but that case did not involve a labor dispute as 
defined in the Norris-LaGuardia Act. It involved a suit by 
the duly certified bargaining agent of the railroad’s em¬ 
ployees to compel the railroad to bargain with it, as re¬ 
quired by the Railway Labor Act (45 U. S. C., Sections 
151-63). The employer in that case had refused to nego¬ 
tiate with the union or to talk with the bargaining repre¬ 
sentative. The union, recently certified as the collective 
bargaining agent, had requested negotiations for the pur¬ 
pose of entering into a contract. The case contains no sug¬ 
gestion that there had developed between the parties any 
difference of view as to what the terms or conditions of 
employment should be. The employer’s refusal to bargain 
was itself sufficient to preclude any such development. The 
dispute involved in that case was only the question whether 
the railroad was required to bargain with the union con¬ 
cerning terms and conditions of employment. And the em* 
ployer did not dispute that the union represented the craft 
or class—an election and certification had settled that—so 
there was no dispute concerning the association or repre¬ 
sentation of persons in negotiating terms or conditions of 
employment. The question in that case thus fell within 
none of the categories of “labor dispute” as defined in the 
Act, and thus has no bearing on a situation where the very 
terms and conditions themselves are in dispute, or where 
there is a dispute concerning representation. Both those 
situations exist in the instant case. The Virginian case 
thus constitutes a holding only that a railroad employer 
can be required under the Railway Labor Act by manda¬ 
tory injunction to bargain with the union in an effort to 
agree on what the terms and conditions of employment 
shall be; the case does not hold, and could not hold so long 
as the Norris-LaGuardia Act is law, that an injunction may 
be issued by a federal court to settle the terms and condi- 
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tions of employment or the labor dispute itself. In this 
case the dispute is not as to the proper method or required 
method of settling a labor dispute; here it is the labor dis¬ 
pute itself that is in controversy, and the injunction is 
sought to settle that dispute, and hence the Virginian case 
can have no application. 

Moreover, assuming that a proposal to eliminate all dis¬ 
crimination is itself discriminatory, and assuming that a 
discriminatory proposal by a labor organization is a viola¬ 
tion of some implied provision of the Railway Labor Act, 
Congress specifically did not intend to except from the 
Norris-LaGuardia Act injunctions against conduct in vio¬ 
lation of other federal legislation. The Norris-LaGuardia 
Act itself makes no exceptions to the conduct that may not 
be enjoined in a labor dispute other than under the pre¬ 
scribed conditions. And its legislative history shows plainly 
that even if the conduct sought to be enjoined were in direct 
contravention of other Congressional enactments an in¬ 
junction to restrain such conduct would be subject to the 
provisions of the Act. A minority of the Senate committee 
to which the bill was referred recommended its disapproval 
in part on the ground that it would protect a union from 
an injunction even against violating other federal statutes. 
S. Rpt. 163, Pt. 2, 72nd Cong., 1st Sess., p. 9. To meet that 
objection, shared by others, an amendment was proposed 
on the floor of the House of Representatives to except from 
the provisions of the bill injunctions to restrain acts in 
violation of statute, but the proposed amendment was 
defeated. 75 Cong. Rec. 5507. 

The District Court held the Norris-LaGuardia Act in¬ 
applicable because it thought the purpose of the Act was 
to prevent employers from obtaining injunctions against 
employees. App. 100, 107. If, despite the clear and un¬ 
ambiguous language of the Act its provisions are to be so 
limited, then we must find that Congress was ridiculously 
inept in its use of language, for it specifically extended the 
Act to cover disputes between different groups of em- 
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ployees. And in snch case also scores of decisions must be 
overruled. We have cited above a few of such cases, but 
it is sufficient to refer to Fur Workers Union v. Fur 
Workers Union, 70 App. D. C. 122, 105 F. (2d) 1, affd. 
308 U. S. 522, in which this Court held that since the dis¬ 
pute between different groups of employees fell within the 
literal provisions of the Act, no injunction could properly 
issue no matter how illegal the purpose of the activity 
sought to be enjoined. See also the clear exposition to the 
same effect in Cole v. Atlanta Terminal Co., 15 F. Supp. 131 
(D.C. N.D. Ga., 1936). 

In the Graham case the District Court was impressed by 
the fact that this question was not considered by the courts 
that decided another case, the Tunstall case, in which this 
question might have been raised. In view of our demon¬ 
stration that the issue was not raised or considered, and 
that its presence was not apparent, and in view of the ex¬ 
plicit statement by the Supreme Court in Ayrshire Col¬ 
lieries v. United States, 331 U.S. 132, 137, that no decision 
is to be taken as precedent on an issue not raised or con¬ 
sidered, the District Court did not rely on the Court’s dis¬ 
position of the Tunstall case in this proceeding. Instead, 
it was impressed by the circumstance that able counsel had 
not raised the issue in that case. 

We would suppose that the failure of counsel to raise a 
defense is of even less significance to its validity than the 
failure of a court to consider an issue not raised, and as we 
have seen there is no significance in the failure of a court 
to consider an issue not raised. But even if there would 


normally be significance in the failure of counsel to raise 
a defense, that would not apply in this situation. The 
Tunstall case was defended on the ground that the Rail¬ 
way Labor Act contained no provisions prescribing the 
bargaining authority of a craft representative. That con¬ 
tention was sustained in the lower courts. No attention was 


paid to the question of what remedy would be available if 
there were such legally enforceable limitations, and it is 
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not until we reach the question of a remedy for the alleged 
wrong that the Norris-LaGuardia Act becomes applicable 
and prevents an injunction. 

The archaic atmosphere in which this case has moved in 
disregarding the Norris-LaGuardia Act and granting the 
injunction below emphasizes its impropriety. The very 
existence of this controversy in the courts and of the pre¬ 
liminary injunction highlight as do few other situations one 
of the purposes of the Norris-LaGuardia Act to prevent the 
courts from interfering in and settling labor disputes by 
injunction. The first step is seen in the Graham case in 
the District Court, where that Court ordered an injunction 
against the carrying out of long established contracts gov¬ 
erning terms and conditions of employment. In this case 
we have the intrusion of the courts carried to running the 
day-to-day process of collective bargaining. Before nego¬ 
tiations were well under way, before we can learn what 
land of an agreement negotiations might produce, the court 
has instructed us on what agreement we may or may 
not make. 

It is an ironic commentary that as a consequence of the 
courts not having been granted jurisdiction to regulate 
labor relations, the United States District Court for the 
District of Columbia is now regulating them in the railroad 
industry with far closer scrutiny, far greater paternalism, 
and more intimate detail than it would if such jurisdiction 
had been expressly conferred. It finds its basis in a theory 
that the Brotherhood is in a fiduciary relationship with 
every member of the class it represents. Any member of 
the class who feels aggrieved by any conduct or proposed 
conduct may come into Court and have the representative 
enjoined to adhere to the Courts view of strict fiduciary 
conduct. Since it is the fiduciary of each member of the 
class, it cannot properly do anything that might hurt any 
member. That is the view of the District Court. Had the 
Railway Labor Act expressly provided for judicial review 
of railway labor contracts, we may presume that the scope 
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of review would have been the ordinary standard of 
whether there was a reasonable basis to sustain the con¬ 
tract. But the Railway Labor Act withholds judicial re¬ 
view. In its place we are now having imposed upon us by 
the District Court review of contracts and proposals for 
negotiating contracts predicated upon a fiduciary relation¬ 
ship for each member of the class represented. Under the 
standard for fiduciaries, the contract or proposal is nulli¬ 
fied if there is any argument against it,—or the opposite 
extreme from what the standard would be if judicial re¬ 
view were expressly conferred instead of expressly denied. 
And the remedy is by injunction. All this in the face of 
the Railway Labor Act, which denies judicial review of 
action thereunder, and in the face of the Norris-LaGuardia 
Act, which, it was believed, deprived the federal courts of 
jurisdiction to issue injunctions in labor disputes. 

vn. CONCLUSION. 

A. In providing for the distribution of business among 
the federal courts, Congress took account of the convenience 
of defendants and provided that in the ordinary civil action 
cognizable in the federal courts and not founded on diver¬ 
sity of citizenship a defendant may be sued only in the dis¬ 
trict of which he is an inhabitant. Such provision is in¬ 
tended to serve the convenience of the defendant. It is plain 
that when the United States District Court for the District 
of Columbia entertains an action cognizable by it as a fed¬ 
eral court it is governed by federal legislation and not local 
legislation. The plain, simple language of the federal venue 
statute requires this suit to be dismissed as to appellant 
because brought in the wrong district. But various argu¬ 
ments requiring strained constructions and laborious theo¬ 
ries are advanced in support of the proposition that appel¬ 
lant may be sued in the District of Columbia in this action. 
We have shown those arguments and theories to be unsound 
as a matter of law. 
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And no reason can be advanced why any court in the Dis¬ 
trict of Columbia should make any effort to avoid the plain 
impact of the federal venue statute in this case. Not only 
is appellant not an inhabitant of the District, and not only 
were none of the railroad defendants corporations of the 
District, but as the complaint shows none of the plaintiffs 
below resides in the District of Columbia. In this case, if 
in any case, the plain provisions and obvious purpose of 
the federal venue statute should be applied with rigid vigor. 

B. We have shown that the plain words of the Norris- 
LaGuardia Act deprived the District Court of jurisdiction 
to issue the preliminary injunction. There can be no ques¬ 
tion that the controversy which is the subject of this pro¬ 
ceeding literally falls within the definitions in the Act of 
a controversy involving or growing out of a labor dispute, 
in which the federal courts are deprived of jurisdiction to 
issue injunctions except under conditions not even pur¬ 
portedly met in this case. No other exceptions are con¬ 
tained in the Act itself. But appellees urge that there is an 
implied exception of a controversy involving a violation of 
another federal statute. Quite apart from the question of 
how we can know whether there is a violation of another 
federal statute until we have had a trial, the Norris- 
LaGuardia Act itself is categorical and has no such excep¬ 
tion. The legislative history, of meager assistance in some 
other questions pertaining to the Act, shows plainly that no 
such exception was intended and on the contrary was flatly 
rejected. And we have shown that the Virginian case, the 
lone citation in support of the exception, fails to sustain 
the contention. An analysis of that case shows no exception 
to the plain provisions of the Act, but rather that the facts 
there involved were outside the provisions of the Act be¬ 
cause not involving a labor dispute as defined in the Act. 
The danger of judicial grafting of additional exceptions 
upon the Act is seen clearly in this case, where as a result 
of a course of such conduct we now have the District Court 
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closely supervising and regulating the day-to-day activities 
of a labor union in its negotiations before we know what 
those negotiations will produce, and regulating such activi¬ 
ties under a far more rigorous standard than would be 
applied if judicial review had been expressly conferred. 
We urge that the greatest reluctance should be shown in 
grafting any exceptions on the Norris-LaGuardia Act, 
enacted after years of struggle and suffering and a recogni¬ 
tion that only its categorical terms could offer protection. 
The enactment of that statute was a belated recognition- of 
the fact, long urged and now universally accepted, that the 
courts are not appropriate instruments for the disposition 
of labor disputes. 

We believe that the trial on the merits, if one should be 
had in this jurisdiction, will show appellees not to be en¬ 
titled to the relief requested. But more important, we sub¬ 
mit that relief by injunction is beyond the jurisdiction of 
the District Court in this case. And finally, we submit that 
the District Court cannot properly entertain the suit be- ! 
cause the Brotherhood is not subject to suit in the Court j 
below in this cause. 

Respectfully submitted, 

Melton Kramer, 

Lester P. Schoene, 

Schoene, Freehill, Kramer & Davis, 
Attorneys for Appellant. 

Harold C. Heiss, 

Russell B. Day, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

poe the District of Columbia Circuit 


No. 9863 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 

ENGINEMEN, 

Appellant , 
v. 


GEORGE PALMER, ET AL., 


Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


COMPLAINT FOE INJUNCTION AND DAMAGES 

Jurisdiction 

I. Jurisdiction is based on the V Amendment to the 
Constitution of the United States, the Railway Labor Act , 
U. S. Code, title 45, chapter 8; the Civil Rights Act , U. S. 
Code, title 8, sections 41 and 43; D. C. Code, 1940 title 11, 
section 301. The amount in controversy exceeds $3,000.00 
exclusive of interest and costs. • 
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Summary Statement 

2. Plaintiffs, Negro locomotive firemen employed on the 
defendant carriers, sne the Brotherhood of Locomotive Fire¬ 
men & Enginemen as their statutory collective bargaining 
representative under the Railway Labor Act (1) for wilful 
and malicious misrepresentation of their interests as mem¬ 
bers of the craft or class of locomotive firemen and (2) to 
prevent the Brotherhood from representing them under the 
Railway Labor Act so long as it denies them (a) full partici¬ 
pation in the formulation and excution of collective bargain¬ 
ing policies advocated under the auspices of the Railway 
Labor Act and (b) full participation in the selection, control 
over and removal of all Brotherhood officers or other agents 
insofar as they are selected by the Brotherhood to formulate 
or execute collective bargaining policies for the craft or 
class of locomotive firemen under the Railway Labor Act. 
By full participation plaintiffs mean participation identical 
in all respects with the participation enjoyed in the premises 
by Brotherhood members. Plaintiffs join the defendant 
carriers as parties to prevent their negotiating with the 
Brotherhood under the Notice served on them January 
26, 1948, by the Brotherhood under the Railway Labor 
Act. 

Parties 

3. Plaintiff George Palmer is a Negro citizen of the 
United States, resident in Atlanta, Georgia, and at all 
times material herein a locomotive fireman employed by the 
defendant Southern Railroad Company. He brings this 
suit as a class suit on behalf of all other Negro locomotive 
firemen employed by the defendant Southern Railroad Com¬ 
pany, as they constitute a class too numerous to be brought 
before this Court. Their interests however are fairly and 
adequately represented in this suit: common questions of 
law and fact are involved, and common relief is sought, 
apart from damages. 

4. Plaintiff Adam Wright is a Negro citizen of the United 
States, resident in Tampa, Florida, and at all times material 
herein a locomotive fireman employed by the defendant 
Seaboard Air Line Railroad Company. He brings this 
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suit as a class suit on behalf of all other Negro locomotive j 
firemen employed by the defendant Seaboard Air Line : 
Railroad Company, as they constitute a class too numerous 
to be brought before this Court. Their interests however 
are fairly and adequately represented in this suit: 
common questions of law and fact are involved, and common 
relief is sought, apart from damages. 

5. Plaintiff Eugene Carter is a Negro citizen of the 
United States resident in Manchester, Georgia, and at all 
times material herein a locomotive fireman employed by the 
defendant Atlantic Coast Line Railroad Company. He 
brings this suit as a class suit on behalf of all other Negro j 
locomotive firemen employed by the defendant Atlantic i 
Coast Line Railroad Company, as they constitute a class I 
too numerous to be brought before this Court. Their in¬ 
terests however are fairly and adequately represented in! 
this suit: common questions of law and fact are involved, 
and common relief is sought, apart from damages. 

6. All the Negro locomotive firemen represented by the 
respective plaintiffs herein are citizens of the United 
States. 

i 

7. At all times material railroad carriers, including de¬ 
fendant carriers, have selected a portion of their locomotive 
engineers from white locomotive firemen who have passed 
promotional examinations. Said carriers do not employ 
Negroes as locomotive engineers and Negro locomotive fire¬ 
men, including plaintiffs, have neither been required nor 
permitted to take the promotional examinations. As a re¬ 
sult of this practice Negro locomotive firemen as a class 
are designated and known as “non-promotable firemen”; 
and white locomotive firemen as a class are designated and 
known as “promotable firemen.’’ The duties of “promot- 
able’ , and “non-promotable firemen”, as firemen, are 
identical in every respect, and the promotional examina¬ 
tions have nothing to do with their functioning as firemen. 

8. Defendant Southern Railroad Company is a Virginia 
corporation hereinafter called “the Southern”, which is 
engaged in interstate commerce as a common carrier by rail! 
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It is doing a regular, continuous and substantial business 
in the District of Columbia. Besides its own operations 
the Southern owns and controls the following railroads and 
railroad terminals: State University Railroad Company, 
with principal office in Washington, D. C.; Cincinnati, New 
Orleans & Texas Pacific Railway Company, with principal 
office in Cincinnati, Ohio; Alabama Great Southern Rail¬ 
way Company, with principal office in Birmingham, Ala¬ 
bama; Woodstock and Blocton Railway Company, with 
principal office in Washington, D. C.; New Orleans and 
Northeastern Railway Company, with principal office in 
New Orleans, Louisiana; New Orleans Terminal Company, 
with principal office in Washington, D. C.; Georgia Southern 
and Florida Railway Company, with principal office in 
Macon, Georgia; St. Johns River Terminal Company, with 
principal office in Washington, D. C.; Harriman and North¬ 
eastern Railway Company, and Cincinnati, Burnside and 
Cumberland River Railway Company, both with principal 
offices in Washington, D. C. All of said railroad companies 
are operated as a unit under the trade name of the ‘ ‘ South¬ 
ern Railway System’’ with headquarters in the District of 
Columbia. 

9. Defendant Seaboard Air Line Railroad Company is 
a Virginia corporation hereinafter called “the Seaboard”, 
which is engaged in interstate commerce as a common 
carrier by rail. It is doing a regular, continuous and sub¬ 
stantial business in the District of Columbia. 

10. Defendant Atlantic Coast Line Railroad Company is 
a Virginia corporation hereinafter called “the Coast Line”, 
which is engaged in interstate commerce as a common 
carrier by rail. It is doing a regular, continuous and sub¬ 
stantial business in the District of Columbia. 

11. Defendant, Brotherhood of Locomotive Firemen and 
Enginemen (hereinafter called the Brotherhood), is an 
international unincorporated labor union whose member¬ 
ship is derived from white locomotive firemen and engine- 
men employed on interstate railroads, including the defend¬ 
ant railroads. It is composed of a Grand Lodge and over 
900 subordinate lodges, including the defendant subordinate 
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lodges. Said subordinate lodges are too numerous to bring 
them all before the Court. The subordinate lodges are also 
unincorporated associations, each composed of numerous 
individual white locomotive firemen and enginemen, too 
numerous to be brought before the Court. The Brotherhood 
has a national treasury derived from membership dues and 
other sources. By constitution and practice the Brother¬ 
hood restricts its membership to white locomotive firemen 
and enginemen; Negro locomotive firemen are excluded 
from membership solely because of race. The Brotherhood 
maintains offices, acts as collective bargaining representa¬ 
tive under the Railway Labor Act, and otherwise is doing 
a regular, continuous and substantial business in the 
District of Columbia. The Brotherhood is sued in its 
own right, but not served. 

12. Defendants, Potomac Lodge No. 7, Brotherhood of 
Locomotive Firemen and Enginemen, and National Capitol 
Lodge fto. 432, Brotherhood of Locomotive Firemen and 
Enginemen, are subordinate lodges of the Brotherhood 
having their location in the District of Columbia. TJpon 
information and belief plaintiffs allege that the defendant 
subordinate lodges are all the subordinate lodges of the 
Brotherhood within the territorial limits of the District of 
Columbia, and are truly and fairly representative of the 
remaining lodges of the Brotherhood and of the Brother¬ 
hood itself, and the interests of all the members, the sub¬ 
ordinate lodges, the Grand Lodge, and the Brotherhood are 
represented adequately in the premises by the defendants 
of record. The defendant subordinate lodges are sued as 
representatives of the membership, all the subordinate 
lodges, the Grand Lodge, and the Brotherhood itself. 

13. Defendants Marven M. McQuade and William E. 
Lacey are members of the Brotherhood, resident within 
the District of Columbia. Defendant McQuade is the 
Recording and Financial Secretary of Potomac Lodge No. 
7; defendant Lacey is the Recording Secretary of National 
Capitol Lodge No. 532. Each defendant is sued as a repre¬ 
sentative of all the members of the Brotherhood and of his 
respective subordinate lodge. 
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The Brotherhood as Statutory Representative 

14. The Negro locomotive firemen constitute the minority 
of the total number of locomotive firemen employed by each 
defendant carrier. The white locomotive firemen, all of 
whom are members of the Brotherhood or eligible for 
membership in the Brotherhood, constitute the majority of 
the total number of locomotive firemen employed by each 
carrier. The Negro locomotive firemen and the white loco¬ 
motive firemen together constitute the entire craft or class 
of locomotive firemen employed by each carrier. 

15. Under the provisions of the Railway Labor Act afore¬ 
said, the majority of the members of a craft or class have 
the right to determine the representative of the entire 
craft or class for the purposes of the Act, and the represent¬ 
ative chosen becomes the exclusive bargaining agent of the 
entire craft or class for the purposes of the Act. Choice 
of such representative by the majority of the craft or class 
and acceptance of the position by the representative chosen 
establish such representative a Federal administrative agent 
for the purposes of the Act. 

16. By virtue of the fact that they constitute the majority 
of the total number of locomotive firemen employed by each 
carrier, the white locomotive firemen (most of whom are 
.members of the Brotherhood) prior to and since 1934 have 
chosen the Brotherhood as the representative under the 
Railway Labor Act of the craft or class of locomotive fire¬ 
men employed on each carrier, and the Brotherhood has 
accepted said position and ever since has claimed the 
exclusive right to act, and has acted as the exclusive repre¬ 
sentative of the entire craft or class aforesaid. Neither 
plaintiffs nor any of the other Negro locomotive firemen 
employed by any defendant carrier have chosen the Brother¬ 
hood as their representative, but by virtue of the fact they 
constitute the minority of the craft or class they are com¬ 
pelled under the Railway Labor Act to accept the Brother¬ 
hood as their representative for the purposes of the Act. 

17. Plaintiffs and the other Negro locomotive firemen 
have the right to be represented fairly and impartially and 
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in good faith by said representative; to have notice of all 
matters affecting their interests as members of the craft 
or class; to participate fully and on equality with the 
Brotherhood members in the formulation and execution of 
collective bargaining policies under the Railway Labor Act, 
to participate fully and on equality with the Brotherhood 
members in the selection, control over and removal of all 
Brotherhood officers or other agents insofar as they are 
selected by the Brotherhood to formulate or execute collec¬ 
tive bargaining policies for the craft or class of locomotive 
firemen under the Railway Labor Act; and to prompt and 
full report by the Brotherhood of all actions taken by it as 
their representative under the Railway Labor Act. Said 
rights are individual civil and property rights of each 
member of the craft or class as such, guaranteed them under 
the due process clause of the V Amendment to the Constitu¬ 
tion of the United States, the Civil Rights Act and the Rail¬ 
way Labor Act, supra. 

18. By accepting the position and asserting the exclusive 
right to act as representative of the entire craft or class 
of locomotive firemen on the defendant carriers under the 
Railway Labor Act, the Brotherhood became obligated to 
represent all members of the craft or class impartially, 
in good faith and without hostile discrimination, to accord 
the non-member Negro firemen opportunity to participate 
on an equal footing with the members of the Brotherhood 
in the formulation and execution of collective bargaining 
policies under the Railway Labor Act, and in the selection, 
control over and removal of all Brotherhood officers or 
other agents insofar as they are selected by the Brother¬ 
hood to formulate or execute collective bargaining policies 
for the craft or class under the Railway Labor Act; and to 
prompt and full disclosure to the non-member firemen of 
all actions taken by it as their representative under the 
Railway Labor Act; and to refrain from using its statutory 
position to discriminate against the non-member Negro 
locomotive firemen to the profit and advantage of its own 
members. 

19. Nevertheless in violation of its obligations and duties 
under the Railway Labor Act, the Constitution and laws 
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of the United States, the Brotherhood at all times has been 
persistently hostile and disloyal to plaintiffs and the mi¬ 
nority non-member Negro or “non-promotable firemen ,, , has 
constantly sought to drive them out of or curtail their 
employment rights in order to create a monopoly of employ¬ 
ment and the most favorable jobs for its own members and 
potential members; has excluded them from membership 
in the Brotherhood solely because of race and has barred 
them completely from any participation whatsoever in col¬ 
lective bargaining processes under the Railway Labor Act. 

Collective Bargaining as Carried on by the Brotherhood 

20. On any given carrier’s property, the only collective 
bargaining policies under the Railway Labor Act ever 
advocated by the Brotherhood acting as representative of 
the entire craft or class of locomotive firemen on said prop¬ 
erty, are collective bargaining policies formulated within 
the Brotherhood organization. The committee having juris¬ 
diction under the Brotherhood constitution and by-laws is 
the General Grievance Committee, consisting of the Local 
Chairmen of the subordinate Brotherhood lodges located 
along the line of the carrier’s railway. The Local Chair¬ 
men are elected one within each said subordinate lodge. 
The General Chairman of the General Grievance Com¬ 
mittee is elected from within the Committee itself. The 
proceedings of the General Grievance Committee are secret. 

21. In general, the Local Chairmen bring proposals to 
be considered and adopted by the General Grievance Com¬ 
mittee from the subordinate lodges, where the proposals 
are first debated and otherwise acted upon. The proceed¬ 
ings of the lodge meetings are secret, and any Brotherhood 
member disclosing to a non-member any matter transpir¬ 
ing within the lodge is punished by expulsion from the 
Brotherhood. 

22. In case the collective bargaining policy to be advo¬ 
cated affects more than one carrier the Brotherhood by¬ 
laws provide that under such circumstances the policy shall 
be formulated and executed by a regional committee com¬ 
posed of the General Chairmen on the properties of the 
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carriers to be affected by the policy. This regional com¬ 
mittee is headed by the President of the Brotherhood it¬ 
self. 

23. The certain proposal contained in the Notice of Janu¬ 
ary 26, 1948, hereinafter mentioned, represents a collective 
bargaining policy affecting all the carriers in the Souths 
eastern Section of the country. Upon information and 
belief plaintiffs aver it was formulated in final form by a 
regional committee of the General Chairmen on the Souths 
eastern carriers’ properties, including the defendant car¬ 
riers, presided over by the President of the Brotherhood, 
and will be excuted by the same Committee. 

24. Collective bargaining policies once adopted are al¬ 
ways subject to re-examination and revision by debate and 
proposals submitted by the local lodges to the proper 
Brotherhood committees and officers. 

25. Plaintiffs aver that all Negro locomotive firemen, 
being barred from membership in the Brotherhood solely 
because of race, are barred from all participation in the 
formulation of collective bargaining policies, or from the 
re-examination and revision of same. 

Notice of January 26, 1948 

26. From the formation of its organization in 1873 down 
to the present time the Brotherhood has been committed 
to a program of eliminating Negro locomotive firemen from 
railroad service and replacing them with white locomotive 
firemen, members or potential members of the Brotherhood. 
In furtherance of said purpose the Brotherhood on or 
about January 26, 1948, served on most of the railroads in 
the Southeastern part of the United States the following 
Notice under the Railway Labor Act: 
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* 4 Brotherhood of Locomotive Firemen and Enginemen 

“26 January 1948 


“Dear Sir: 

This is to advise that the employes of the- 

constituting the craft or class represented by the 
Brotherhood of Locomotive Firemen and Enginemen, 
have, through their duly constituted representatives, 
approved the following proposal for addition to and 
or revision of the existing agreement or agreements: 

“1. All firemen and helpers now in service or here¬ 
after employed shall be in line for promotion to the 
position of locomotive engineer. Each fireman and 
helper shall be called in seniority order and required 
to take examinations for promotion. Those who 
pass such examinations and meet all other require¬ 
ments for promotion will be promoted to engineer. 
Those who decline to take the examinations or fail 
to qualify for promotion shall be dismissed from 
the service. 

“2. All firemen and helpers who heretofore failed 
to pass, declined to take, or were not called for pro¬ 
motional examinations shall, subject to the pro¬ 
visions of Section 1 above, be called for promotion 
and required to pass the necessary examinations 
and otherwise qualify for promotion within a rea¬ 
sonable length of time (to be agreed upon) from 
the effective date of this agreement. 

“3. Eliminate all provisions of existing agree¬ 
ments which limit in any manner the exercise of 
seniority of firemen and helpers, hostlers and hostler 
helpers. 

“4. All provisions of existing agreements not in 
conflict with or modified by the foregoing shall re¬ 
main unchanged. 
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“In accordance with the terms of the existing agree¬ 
ment, and in conformity with the provisions of the 
Railway Labor Act, as amended, please accept this 
as the required formal notice of our desire to revise 
and or eliminate portions of the existing agreement or 
agreements to the extent indicated. 

1 ‘ The same request, as of this date, is being presented 
to the managements of practically all railways situated 
in the Southeastern District. 


“It is hereby requested that all lines or divisions 

of railway controlled by the-shall be included 

in settlement of this proposal and that any agreement 
reached shall apply alike to all such lines or divisions. 

“It is desired that reply to this proposal be made 
in writing to the undersigned on or before February 5, 
1948, concurring therein or fixing date within thirty 
(30) days from the date of this notice when con¬ 
ference with you may be had for the purpose of 
discussing the proposal. In event adoption of this 
proposal is not agreed to in conference, it is suggested 
that this company join with the managements of other 
carriers in authorizing a conference committee to 
represent them in dealing with the subject on a con¬ 
certed basis. 

“Yours very truly, 


Chairman.” 


27. When the Brotherhood was formulating the pro¬ 
posal expressed in the aforesaid Notice and when it served 
the Notice, the Brotherhood well knew that the proposal 
called for a revolutionary change in operating practices by 
the carriers affected, might well affect the policy of the 
carriers in the future hiring of Negro locomotive firemen, 
and could not help but drastically affect the employment 
status of all Negro locomotive firemen now in service; 
nevertheless the Brotherhood wilfully and with deliberate 
intent to harm and prejudice the Negro locomotive firemen 
formulated said notice and proposal without giving the 
Negro locomotive firemen any notice, opportunity to be 
heard or otherwise participate in the formulation of said 
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proposal or in the determination of whatever policy lies 
behind it, refused to give them any notice or opportunity 
to be heard regarding the timing of said Notice; but 
although specifically requested by the Negro firemen for 
information refused to disclose anything and kept the whole 
matter secret within the Brotherhood organization until 
after the Notice was served on the carriers. 

28. Plaintiffs specifically aver that in making the pro¬ 
posal and serving the Notice of January 26, 1948, without 
first affording the non-member Negro locomotive firemen 
notice and opportunity to be heard and to participate in 
the formulation of the policy behind said Notice in all its 
implications, and in withholding from them vital informa¬ 
tion concerning the attitude of its own officers and members 
regarding the same, the Brotherhood as their statutory 
representative has deprived them of their civil and prop¬ 
erty rights without due process of law as guaranteed them 
under the V Amendment, has denied them the equal protec¬ 
tion of the laws guaranteed them by the Civil Rights Act, 
and has deliberately withheld from them the fair and im¬ 
partial representation they were entitled to under the Rail¬ 
way Labor Act. 

The Brotherhood Officers Who Formulated the Pro¬ 
posal Served the Notice and Who Will Conduct the Nego¬ 
tiations under the Railway Labor Act Procedure 

29. Nobody but Brotherhood officers formulated the pro¬ 
posal contained in the Notice of January 26, 1948, served 
the Notice, or will participate in the negotiations based on 
said Notice. Upon information and belief plaintiffs aver 
that the President of the Brotherhood, D. B. Robertson, 
called the Brotherhood General Chairmen on the properties 
of the carriers who were served with the Notice, into secret 
session January 8, 1948, in Brotherhood headquarters at 
Cleveland; and that the formulation of said proposal and 
decision to serve said Notice was concocted in said secret 
session. Plaintiffs sought information from the Brother¬ 
hood regarding said session but the Brotherhood refused 
to disclose same* and plaintiffs could obtain no informa- 
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tion concerning what was afoot until after the Brother¬ 
hood served the Notice aforesaid. 

30. Plaintiffs aver that the Brotherhood General Chair¬ 
men aforesaid are men ill disposed to the employment of 
Negro locomotive firemen, they are chosen and elected 
solely within the Brotherhood organization; they recognize 
no control except such as is provided for within the 
Brotherhood organization, and are not subject to censure, 
restraint or removal except as provided within the Brother¬ 
hood organization. By virtue of being totally excluded 
from the brotherhood organization solely because of race, 
plaintiffs and the other Negro locomotive firemen have no 
participation in the selection of these or any other Brother¬ 
hood officer or representative, have no control or voice in 
control over their actions, and no possibility of censuring, 
restraining or removing them from their functions as 
Brotherhood representatives for purposes of the Railway 
Labor Act when and as they violate their statutory duties. 

31. Plaintiffs aver that the Railway Labor Act is uncon¬ 
stitutional in so far as it requires them to be represented 
under the Railway Labor Act by representatives whom 
they have no voice in selecting, no power of control over, 
no possibility of censuring, restraining, or removal from 
their functions in case they violate their duties, where such 
representatives are chosen, controlled and subject to cen¬ 
sure and removal solely by the white members of the craft 
and that they are thereby deprived of their civil and prop¬ 
erty rights without due process of law guaranteed them 
by the V Amendment to the Constitution of the United 
States. 

32. Plaintiffs aver that the Railway Labor Act is uncon¬ 
stitutional in so far as it submits their job security and 
job assignments to collective bargaining policies form¬ 
ulated, and executed, and subject to re-examination and 
revision by the white members of the craft, whereas they 
are totally excluded from all participation in said formula¬ 
tion, execution, re-examination and revision solely because 
of race or color; and that they are thereby deprived of 
their civil and property rights without due process of law 
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guaranteed them by the V Amendment to the Constitution 
of the United States. 

33. Under said Railway Labor Act and the provisions 
of said Notice of January 26, 1948, defendant carriers 
must fix a date within thirty days from the date of said 
notice for the beginning of conferences on said proposals. 
Defendant Brotherhood has made no provision for plain¬ 
tiffs and the other Negro locomotive firemen to participate 
in said negotiations but intends to fasten obligations on 
the rights of plaintiffs and the other Negro locomotive 
firemen without giving them any voice or vote or permitting 
them to have any say therein whatsoever. 

34. As a result of the aforesaid actions of the Brother¬ 
hood plaintiffs and the other Negro locomotive firemen 
have been and are being denied their rights to fair and 
impartial representation under the Railway Labor Act; 
have been and are being deprived of their civil and property 
rights in violation of the Constitution and laws of the 
United States and unless this Court grants relief the 
Brotherhood will continue to violate the statutory fiduciary 
duty owed them under the Railway Labor Act and will 
continue to deprive them of the civil and property rights 
secured to them under the Constitution and laws of the 
United States and they will suffer irreparable and incal¬ 
culable injury for which there is no adequate remedy at 
law. 

Wherefore, Plaintiffs pray: 

i 

1. That the Brotherhood, its officers, agents, servants, 
employees, subordinate lodges, their officers, agents, serv¬ 
ants and employees, and all persons acting for or in con¬ 
junction with it and them, and the defendant carriers, 
their agents, servants, employees and all persons acting 
for or in conjunction with them, and their subsidiaries, 
and all persons acting for or in conjunction with them, be 
enjoined, pendente lite and permanently, from holding 
any meetings, conferences, discussions, negotiations or cor¬ 
respondence of or concerning the proposals contained in 
the Notice of January 26, 1948, aforesaid. 


15 


2. That the Brotherhood, its officers, agents, servants, 
employees, subordinate lodges, their officers, agents, 
servants, employees, and all persons acting for or in con¬ 
junction with them, be enjoined and restrained, pendente 
lite and permanently, from acting or purporting to act as 
plaintiffs ’ representative under the Railway Labor Act 
or the representative of the other Negro locomotive fire¬ 
men employed by the defendant railroad companies, so 
long as it or they, or any of them refuse to give them notice 
of its proposals affecting their interests as members of the 
craft or class; opportunity to participate in the choice 
and control of those agents or officers of the Brotherhood 
who handle collective bargaining and grievance adjust¬ 
ments for the craft or class; opportunity to participate 
in determining the position of the Brotherhood as repre¬ 
sentative under the Railway Labor Act on matters con¬ 
cerning rates of pay, rules and working conditions of the 
craft, and other matters affecting their economic welfare; 
and full and prompt disclosure of all actions taken by it 
affecting their interests as members of the craft or class. 

3. Compensatory damages in the amount of $5,000.00 for 
each of said plaintiffs. 

4. Punitive damages in the amount of $500,000.00 for 
each of said plaintiffs. 

5. Such other and further relief as to the Court may 
seem just and proper, plus costs. 

Motion for Injunction Pendente Lite 

Plaintiffs move the Court as follows: 

1. For an injunction pendente lite enjoining and re¬ 
straining the Southern Railway Company, its officers, 
agents, and employees, its subsidiaries, their officers, agents 
and employees; the Atlantic Coast Line Railroad Company, 
its officers, agents and employees; the Brotherhood of 
Locomotive Firemen and Enginemen, its officers, agents, 
employees, and subordinate lodges, their officers, agents 
and employees; and all persons in active concert or par¬ 
ticipation with them and each of them, from holding any 

2 a 
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meetings, conferences, discussions, negotiations or cor¬ 
respondence upon or concerning the proposals contained 
in the Notice of January 26, 1948, attached hereto as Ex¬ 
hibit I. 

2. For an injunction pendente lite (a) enjoining and 
restraining the Brotherhood of Locomotive Firemen and 
Enginemen, its officers, agents, employees and subordinate 
lodges, their officers, agents, employees, and all persons 
in active concert or participation with them, and each of 
them from acting or purporting to act as plaintiffs ’ repre¬ 
sentative under the Railway Labor Act, or as representa¬ 
tive under said Act of the other Negro locomotive firemen 
employed by the defendant carriers aforesaid and (b) en¬ 
joining the defendant carriers, and each of them, from 
treating with the Brotherhood as such representative, so 
long as the Brotherhood refuse to give plaintiffs and the 
other Negro locomotive firemen employed by defendant 
carriers notice of its proposals affecting their interests 
as members of the craft or class; opportunity to participate 
in the choice and control of those agents or officers of the 
Brotherhood who handle collective bargaining and 
grievance adjustments for the craft or class; opportunity 
to participate in determining the position of the Brother¬ 
hood as representative under the Railway Labor Act on 
matters concerning rates of pay, rules and working con¬ 
ditions of the craft, and other matters affecting their 
economic welfare; and full and prompt disclosure of all 
actions taken by it affecting their interests as members 
of the craft or class. 

In support of this motion plaintiffs rely upon the allega¬ 
tions of their complaint filed herewith; points and au¬ 
thorities attached hexeto, and other good and sufficient 
reasons which will be argued at the hearing hereof. 

Points cmd Authorities 

1. A case of substance has been made out by the plead¬ 
ings. 
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2. The law governing this case is settled. 

Virginian Ry. v. System Federation, 300 U. S. 515, 
81 L. Ed. 789 

Steele v. L. & N. Railroad Co., et al., 323 U. S. 192 
Tunstall v. B. of L. F. & E., et al., 323 U. S. 210 
B. of L. F. & E. v. Tunstall, 163 Fed. 2d 289; cert. 

denied 92 L. Ed. p. 211 U. S. 

Betts v. Easley, 161 Kans. 459,169 P. 2d 831 
Bautista v. Jones, 25 Cal. 2d 746, 155 P. 2d 343 
James v. Marinship Corp., 25 Cal. 2d 746, 155 P. 2d ; 
329 

Williams v. International Brotherhood, Cal. 2d, 165 I 
P. 2d 903 

Smith v. Allwright, 321 U. S. 649, 88 L. Ed. 987. 

3. The necessity for an injunction pendente lite is clear I 
and present. 

a. Under provisions of the Railway Labor Act, 45 U. S. C. 
151, et seq., and the Notice of January 26,1948, the carriers 
must set a time and place for beginning of conferences j 
within 30 days from receipt of said notice. 

b. Plaintiffs’ constitutional rights are being denied. 

4. If not enjoined pendente lite plaintiffs will be deprived 
further of their constitutional rights and will suffer 
irreparable injury. 

5. Plaintiffs have no adequate remedy at law. 

“Brotherhood of Locomotive Ftbemek and Enginemen 

“26 January 1948 

1 <_ 


“Dear Sir: 

This is to advise that the employes of the. 

constituting the craft or class represented by the Brother- 
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hood of Locomotive Firemen and Enginemen, have, through 
their duly constituted representatives, approved the follow¬ 
ing proposal for addition to and or revision of the exist¬ 
ing agreement or agreements: 

“1. All firemen and helpers now in service or here¬ 
after employed shall be in line for promotion to the 
position of locomotive engineer. Each fireman and 
helper shall be called in seniority order and required to 
take examinations for promotion. Those who pass such 
examinations and meet all other requirements for pro¬ 
motion will be promoted to engineer. Those who de¬ 
cline to take the examinations or fail to qualify for pro¬ 
motion shall be dismissed from the service. 

“2. All firemen and helpers who heretofore failed 
to pass, declined to take, or were not called for promo- 
• tional examinations shall, subject to the provisions of 
Section 1 above, be called for promotion and required 
to pass the necessary examinations and otherwise qual¬ 
ify for promotion within a reasonable length of time 
(to be agreed upon) from the effective date of this 
agreement. 

“3. Eliminate all provisions of existing agreements 
which limit in any manner the exercise of seniority of 
firemen and helpers, hostlers and hostler helpers. 

“4. All provisions of existing agreements not in con¬ 
flict with or modified by the foregoing shall remain un¬ 
changed. 

“In accordance with the terms of the existing agreement, 
and in conformity with the provisions of the Railway Labor 
Act, as amended, please accept this as the required formal 
notice of our desire to revise and or eliminate portions of 
the existing agreement or agreements to the extent indi¬ 
cated. 

“The same request, as of this date, is being presented 
to the managements of practically all railways situated in 
the Southeastern District. 
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*‘ It is hereby requested that all lines or divisions of rail¬ 
way controlled by the . shall be included in 

settlement of this proposal and that any agreement reached 
shall apply alike to all such lines or divisions. 

“It is desired that reply to this proposal be made in writ¬ 
ing to the undersigned on or before February 5, 1948, con¬ 
curring therein or fixing date within thirty (30) days from 
the date of this notice when conference with you may be 
had for the purpose of discussing the proposal In event 
adoption of this proposal is not agreed to in conference, it is 
suggested that this company join with the managements of 
other carriers in authorizing a conference committee to 
represent them in dealing with the subject, on a concerted 
basis. 

“Yours very truly, 


Chairman 

Affidavit of Arthur Lewis in Support of Motion fob j 
Injunction Pendente Lite 

State of Tennessee, 

Shelby County, ss: 

Arthur Lewis being first duly sworn according to law on 
oath deposes and states in support of plaintiffs’ Motion for 
Injunction Pendente Lite as follows: 

1. That he is a Negro citizen of the United States, resides 
at Memphis, Tennessee, a locomotive fireman by trade, and 
the President of the International Association of Railway 
Employees. Said Internation- Association of Railway Em¬ 
ployees is a labor union composed of Negro Railway work¬ 
ers on interstate railroads, particularly those located in 
the southeastern and south central sections of the United 
States. Its membership includes hundreds of Negro loco¬ 
motive firemen, including plaintiffs herein, and a substan¬ 
tial portion of the Negro locomotive firemen employed by the 

defendant railroad companies. 

# 

2. That in his capacity as President of the International 
Association of Railway Employees he has occasion to travel 


i 
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throughout the southeastern and south central sections of 
the country; has travelled extensively through the territory 
served by the defendant railroads and has observed and 
studied the activities and practices of the Brotherhood of 
Locomotive Firemen and Enginemen (hereinafter called 
the Brotherhood) and the effects of those activities and 
practices on plaintiffs and the other Negro locomotive fire¬ 
men. In addition to his personal knowledge as a locomotive 
fireman and his observations and investigations, complaints 
constantly are being sent to his office by Negro locomotive 
firemen concerning loss of their seniority rights and jobs, 
and other discriminatory practices, resulting from actions 
taken by the Brotherhood as the representative under the 
Railway Labor Act of the craft or class of locomotive fire¬ 
men. 

3. That as a result of his investigations he has found that 
practically ever since the formation of the Brotherhood in 
1873 it has been engaged in a continuous, persistent and 
malicious attempt to drive all Negro locomotive firemen 
from employment on the defendant carriers and other car¬ 
riers throughout the southeastern section of the country, 
and since the enactment of the amendments to the Railway 
Labor Act, June, 1934, 45 USC, Sections 151, et seq., pro¬ 
viding for compulsory unit bargaining by the representa¬ 
tive chosen by the majority of the craft or class, it has used 
its position as such representative to further its nefarious 
purpose. 

The Brotherhood as Statutory Representative 

4. That under the provisions of the Railway Labor Act, 
aforesaid, the majority of the members of a craft or class 
have the right to determine the representative of the entire 
craft or class for the purposes of the Act, and the repre¬ 
sentative so chosen becomes the exclusive bargaining agent 
of the entire craft or class for the purposes of the Act. 

5. That Negro locomotive firemen constitute the minority 
of the total number of locomotive firemen employed by each 
of the defendant carriers and most of the carriers in the 
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southeastern section of the United States. The white 
locomotive firemen, all of whom are members of the Brother¬ 
hood or eligible for membership in the Brotherhood, con¬ 
stitute the majority of the total number of locomotive fire¬ 
men employed by each of said carriers. The Negro locomo¬ 
tive firemen and the white locomotive firemen together con¬ 
stitute the entire craft or class of locomotive firemen em¬ 
ployed on each of said carriers. 

6. By virtue of the fact that they constitute the majority 
of the total number of locomotive firemen employed by each 
carrier, the white locomotive firemen, most of whom are 
members of the Brotherhood, prior to and since 1934, have 
chosen the Brotherhood as the representative under the 
Railway Labor Act of the craft or class of locomotive fire¬ 
men employed on each carrier, and the Brotherhood has 
accepted said position and ever since has claimed the exclu¬ 
sive right to act, and has acted as the exclusive representa¬ 
tive of the entire craft or class for the purposes of the Act. 
Neither plaintiffs in this case nor any of the other Negro 
locomotive firemen have chosen the Brotherhood as their 
representative, but by virtue of the fact that they constitute 
the minority of the craft or class they are compelled under 
the Railway Labor Act to accept the Brotherhood as their 
representative for the purposes of the Act. 

7. That although the Brotherhood has accepted the posi¬ 
tion of statutory bargaining agent for the entire craft or 
class under the Railway Labor Act, it has never given the 
Negro locomotive firemen, members of the craft or class, 
including plaintiffs, fair and impartial representation. On 
the contrary, it has constantly sought to drive them out of 
employment or to curtail their employment rights in order 
to create a monopoly of employment and the most favorable 
jobs for its own members and potential members. It has 
barred them from membership in the Brotherhood solely 
because of race and has excluded them completely from any 
participation whatsoever in the collective bargaining proc¬ 
esses under the Railway Labor Act, 
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Collective Bargaining As Carried On By the Brotherhood 

8. After tlie Brotherhood becomes the collective bargain¬ 
ing representative under the Railway Labor Act on any 
given carrier’s property, the only collective bargaining 
policies ever advocated by the Brotherhood are those col¬ 
lective bargaining policies formulated within the Brother¬ 
hood organization, and the only individuals who act for 
the Brotherhood in the formulation and execution of poli¬ 
cies in the collective bargaining process are chosen from 
within the Brotherhood. Under the Constituton and by¬ 
laws of the Brotherhood the procedure is substantially as 
follows: The members of the Brotherhood group themselves 
into local lodges located along the line of a given railroad 
carrier’s property. The members of these local lodges elect 
a local Chairman. All the Local Chairmen on a given car¬ 
rier’s property constitute what is known as a General 
Grievance Committee. The Chairman of the General Griev¬ 
ance Committee is elected from within the Committee. In 
case a collective bargaining policy to be advocated affects 
more than one carrier in a given region the Brotherhood by¬ 
laws provides for such policy to be formulated and executed 
by a regional committee composed of the General Chairmen 
on the properties of the carriers to he affected by the policy. 
Such regional committee is headed by the President of the 
Brotherhood itself. In general, the Local Chairmen bring 
proposals to be considered and adopted by the General 
Grievance Committee from the subordinate (local) lodges, 
where the proposals are first debated or otherwise acted 
upon. Proceedings of the lodge meetings are secret, and 
any Brotherhood member disclosing to a non-member mat¬ 
ters transpiring within the lodge may he punished by ex¬ 
pulsion from the Brotherhood. Proceedings of the General 
Grievance Committee are also secret. Re-examination and 
revision of policies and proposals are carried on within 
the Brotherhood in the same manner. The only persons 
who ever meet with the carriers to carry on collective bar¬ 
gaining on the proposals and policies of the Brotherhood for 
the craft or class are Brotherhood officials chosen substan¬ 
tially as above outlined. 
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9. That the Negro locomotive firemen being excluded 
from membership in the Brotherhood are thns barred from 
any participation in the choice of or control over the Broth¬ 
erhood officials who formulate and execute policies for the 
craft or class; and are barred from participation in the for¬ 
mulation, execution and revision of said policies. The 
Brotherhood permits of no method by which the Negro 
locomotive firemen can participate in the collective bargain¬ 
ing processes affecting the entire craft or class; gives them 
no notice of its policies and proposals affecting their inter¬ 
ests as members of the craft or class; no opportunity to be : 
heard and no report of any of its actions affecting their 
interests as members of the craft or class. 

i 

The Notice of January 26, 1948 

11. That the Notice of January 26, 1948, set out in the i 
complaint and attached as Exhibit I to the Motion for ! 
Injunction Pendente Lite, was formulated by a Regional i 
Committee of the Brotherhood General Chairmen who met 
in secret session in Cleveland, Ohio, on or about January 

8.1948. 

i 

12. That for many years railroad carriers, including the 
defendant carriers, have selected a portion of their locomo- ; 
tive engineers from white locomotive firemen who have 
passed promotional examinations. Said carriers do not i 
employ Negroes as locomotive engineers and Negro locomo¬ 
tive firemen, including the plaintiffs herein, have neither 
been required nor permitted to take the promotional exami- 1 
nations. As a result of this practice Negro locomotive fire¬ 
men as a class are designated and known as “non-promot-l 
able firemen” and white locomotive firemen as a class are; 
designated and known as “promotable firemen.” The du¬ 
ties of “promotable” and “non-promotable” firemen, as 
firemen, are identical in every respect, and the promotional 
examinations have nothing to do with their functioning as 
firemen. 

13. That the proposal contained in the Notice of January 

26.1948, aforesaid, calls for a revolutionary change in oper¬ 
ating practices by the carriers affected; vitally affects the 
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employment status of all Negro locomotive firemen now in 
service; and might well affect the policy of the carriers in 
future hiring of Negro locomotive firemen. When the 
Brotherhood was formulating said proposal and when it 
served said Notice it well knew these facts; nevertheless 
it formulated and served said notice and proposal without 
giving the Negro locomotive firemen any notice, opportunity 
to he heard or otherwise participate in the formulation of 
said proposal or in the determination of whatever policy 
lies behind it; refused to give them any notice or oppor¬ 
tunity to be heard regarding the timing of said Notice; and 
although specifically requested by the Negro firemen for 
information the Brotherhood refused to disclose anything 
and kept the whole matter secret within the Brotherhood 
organization until after the Notice was served on the 
carriers. 

14. Affiant states that he is informed and believes that 
under the provisions of the Railway Labor Act and the 
terms of the Notice of January 26,1948, defendant carriers 
must fix a date within thirty days from the date of said 
notice for the beginning of conferences on said proposals. 
Defendant Brotherhood has. made no provision for the 
Negro locomotive firemen to participate in said negotia¬ 
tions, but in keeping with its discriminatory policy, intends 
to fasten obligations on the rights of the Negro locomotive 
firemen, including plaintiffs, without giving them any voice 
or vote or permitting them to have any say therein whatso¬ 
ever. 

15. That plaintiffs and the other Negro locomotive fire¬ 
men have no way of protecting their rights except through 
the Courts. They are denied a voice in the selection, con¬ 
trol, censure and removal of Brotherhood officers who vio¬ 
late their statutory duties; nor can they remove the Broth¬ 
erhood as statutory representative of the craft or class under 
the Railway Labor Act, because they are in the minority. 
In the meanwhile they are being deprived of their civil and 
property rights, and unless this Court grants relief, they 
Brotherhood will continue to deprive them of their civil 
and property rights and they will suffer irreparable injury. 
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16. Affiant states that he has read the Complaint filed 
herein and that the matters and things stated therein are 
trne to the best of his knowledge and belief. 

Motion on Behalf of Brotherhood of Locomotive Fire¬ 
men AND EnGINEMEN TO DISMISS 

* 

The defendant, Brotherhood of Locomotive Firemen and 
Enginemen, moves the Court as follows: 

1. To dismiss the action on the ground that it is in the 
wrong district because (a) the jurisdiction of this Court is 
invoked on the ground that the action arises under the Con¬ 
stitution and laws of the United States, and (b) the de¬ 
fendant Brotherhood of Locomotive Firemen and Engine- 
men is an unincorporated association which has its head¬ 
quarters and principal place of business in the City of 
Cleveland, State of Ohio, and the said defendant Brother¬ 
hood is not an inhabitant of the District of Columbia bht 
is an inhabitant of the City of Cleveland, Ohio. 

i 

2. To dismiss the action on the ground that this defendant 
has not been properly served with process in this action. 
No officer, managing or general agent, or any other agent 
authorized to receive service of process in the District of 
Columbia has been served with process in this action. 

Affidavit of D. B. Robertson 

D. B. Robertson, being duly sworn, on oath deposes and 
says as follows: 

I am President of the Brotherhood of Locomotive Fire¬ 
men and Enginemen and have continuously held that office 
since 1922. 

The Brotherhood of Locomotive Firemen and Enginemen 
(hereinafter referred to as Brotherhood) is an unincor¬ 
porated association having its principal office and general 
headquarters in Cleveland, Ohio, where the principal affairs 
and business of the organization have been transacted since 
May 1, 1917, pursuant to the provisions of Article 1, Sec. 
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5, of the Brotherhood Constitution, which provisions have 
been continuously in force since January 1, 1917, and read 
as follows: 

Headquarters Location 

“Sec. 5(a) The headquarters of the Grand Lodge, 
including all departments, shall be located in the 
City of Cleveland, Ohio. ,, 

The administrative personnel of the Brotherhood con¬ 
sists of a President, Assistant President, Resident Vice 
President, General Secretary and Treasurer, Editor and 
Manager of the Magazine, and a Board of Directors of five 
members, all of whom have their offices in the Keith Build¬ 
ing, Cleveland, Ohio, where there is employed a staff of 
Grand Lodge employees numbering approximately eighty- 
five persons who are assigned to work in the departments 
of the President, General Secretary and Treasurer, Editor 
and Manager, and Board of Directors. The President, 
Assistant President, General Secretary and Treasurer, and 
Editor and Manager have resided in Cleveland, Ohio, since 
election to their respective positions; all of their time, as 
well as that of the employees, during business hours is 
devoted to the service of the Grand Lodge. 

By Constitutional provision the Board of Directors is 
required to meet at Grand Lodge headquarters in Janu¬ 
ary and July of each year. Each semi-annual session of 
the Board usually consumes from six to eight weeks. 

There is maintained and operated by the Grand Lodge at 
Cleveland, Ohio, a Protective Department, for members en¬ 
gaged in engine service, under the primary supervision 
and direction of the President, who is the chief executive 
officer of the Brotherhood and all its departments. There 
are also maintained and operated at Cleveland, Ohio, un¬ 
der the primary supervision of the General Secretary and 
Treasurer, departments issuing insurance certificates to 
Brotherhood members who can qualify therefor, these de¬ 
partments being the Beneficiary Department, Mutual In¬ 
surance Department, Benevolent Department and Acci- 
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dent Indemnity Department. The offices of the General 
Secretary and Treasurer have complete facilities for the 
administration of the insurance departments including the 
processing of all applications for insurance and the adjust¬ 
ment of claims. By the provisions of Article 8 of the 
Brotherhood Constitution all contracts of insurance issued 
by the Brotherhood are deemed in all respects to be made 
under and are to be governed by and interpreted and con¬ 
strued in accordance with the laws of Ohio, and, hence, 
are Ohio contracts. 

Under the supervision of the Editor and Manager of the 
Magazine the Brotherhood edits and publishes at Cleveland, 
Ohio, in the offices of the Grand Lodge, a monthly maga¬ 
zine for distribution to all of its members. 

For the purposes of paying salaries of Grand Lodge 
officers and employees, and other current operating ex¬ 
penses, of the Grand Lodge only, there is maintained by 
the Grand Lodge a General Fund into which all members 
pay assessments. Other funds held by the Grand Lodge 
are national legislative and insurance funds, the latter of 
which are used for the purposes of defraying the ex¬ 
pense of operating the insurance departments and the pay¬ 
ment of claims. 

Fiscal resources of the Grand Lodge, composed of se¬ 
curities and cash, are deposited with banks in Cleveland, 
Ohio, with the exception of minor sums in cash kept on 
deposit with The Canadian Bank of Commerce at Toronto, 
Ontario, in compliance with the Canadian Foreign Ex¬ 
change Control Act. Disbursements for payment of bills 
and claims are made by checks drawn on the depository 
banks by the General Secretary and Treasurer from his 
office in Cleveland, Ohio, and transmission to creditors and 
beneficiaries is made normally by mail. 

All books, records and accounts of the Brotherhood are 
kept in the Grand Lodge office in Cleveland, Ohio, by em¬ 
ployees assigned to such duties. And correspondence with 
members dealing with the affairs of the Grand Lodge is 
conducted from the Grand Lodge office in Cleveland, Ohio, 
where the files relating to such matters are maintained. 
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The Finance Committee of the Brotherhood, composed 
of the President, Assistant President, General Secretary 
and Treasurer, and the members of the Board of Directors, 
has general supervision of the financial affairs of the or¬ 
ganization and control over the investment of its funds. 
This Committee meets when occasion requires in the office 
of the Grand Lodge at Cleveland, Ohio, to transact its busi¬ 
ness. 

The membership of the Brotherhood is scattered through¬ 
out every state of the United States and the provinces 
of Canada. This membership is grouped into local lodges, 
of which there are about 960, according to the desire and 
efforts of the members themselves. The location of the 
lodges, their names, and their by-laws are determined 
according to the will of the members who organize them. 
Among the subordinate lodges are the defendants, 4 ‘Po¬ 
tomac’ J Lodge No. 7 and “National Capitol” Lodge No. 
532, located in Washington, D. C. Each subordinate lodge 
is within itself a separate unincorporated association. 
The members of each lodge, by majority vote, select the 
place and time of their meetings, elect and remove local 
lodge officers, and prescribe the assessments payable for 
the operation and maintenance of the lodge, without con¬ 
trol by the Grand Lodge. Subordinate lodge funds are the 
sole property of the lodge and are not subject to control 
by the Grand Lodge or by Brotherhood members generally. 

Each local lodge has a president, vice-president, record¬ 
ing secretary, financial secretary, legislative representative, 
local organizer and local chairman. The defendant Marvin 
M. McQuade is the recording and financial secretary of 
“Potomac” Lodge No. 7, and defendant William E. Lacey 
is the recording secretary of “National Capitol” Lodge 
No. 532. 

Subordinate lodges are located at division points on rail¬ 
road systems and derive their membership from railroad 
employees working on adjacent lines. “Potomac” Lodge 
No. 7 is made up of employees of the Pennsylvania Railroad 
Company who hold seniority rights and work on a seniority 
district of the Pennsylvania Railroad Company adjacent 
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to Washington, D. C. *‘National Capitol” Lodge No. 532 
is made up of employees of the Washington Terminal Com¬ 
pany who work and have seniority rights in the yards of 
the Washington Terminal Company in the District of Co¬ 
lumbia. No fireman employed on any of the defendant 
railroads has ever been or may ever be, consistent with the 
constitution and laws of the Brotherhood, a member of 
“Potomac” Lodge No. 7 or “National Capitol” Lodge 
No. 532. 

The authority to negotiate collective bargaining agree¬ 
ments on behalf of the firemen’s craft with the railroads is 
vested exclusively by the Brotherhood constitution in the 
general grievance committees, the latter being aided and 
advised in this purpose by the president of the Brother¬ 
hood or other Grand Lodge officers. Each railroad on which 
the Brotherhood functions as the representative of the fire¬ 
man’s craft has one general grievance committee. This 
committee is composed of local chairmen, one from each 
subordinate lodge located on a particular railroad, and 
an elected chairman. The pertinent provisions of the 
Brotherhood’s constitution in this respect read as follows: 

“General Grievance Committees shall have authority 
to make and interpret agreements or schedules with rep¬ 
resentatives of railway companies concerning rates of 
pay, rules respecting seniority rights, adjustment of 
grievances and other matters in the interest of the 
members they represent. In making or interpreting 
agreements, it shall be the policy of the general com¬ 
mittees to include in their schedule of regulations all 
standard rules and to interpret them to apply as stand¬ 
ard interpretations are intended to apply. 

“They shall have compete jurisdiction over all mat¬ 
ters of seniority and assignment to runs, including the 
regulation of mileage in accordance with the policies of 
the organization for all employees in the class, or classes, 
of service over which they have jurisdiction. All rules, 
agreements or schedules and interpretations thereof 
made by the committee shall be binding on all members 
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working within the jurisdiction of the committee. When 
the general grievance committee is not in session the 
general chairman has authority to interpret the agree¬ 
ments or schedules. All such agreements on schedule 
will be furnished to all local lodges. 77 

Subordinate lodges have no control over nor any direct 
interest in the negotiation of collective agreements with 
the railroads. A subordinate lodge may not, consistent 
with the laws of the Brotherhood, control or govern the 
actions and decisions of its local chairman when he is sit¬ 
ting as a member of the general grievance committee. 

None of said lodges nor any of their said officers par¬ 
ticipated in the formulation or service of notice of Janu¬ 
ary 26, 1948. Neither 4 4 Potomac 7 7 Lodge No. 7 nor 4 4 Na¬ 
tional Capitol 77 Lodge No. 532, nor defendants Marven M. 
McQuade and William E. Lacey, nor the aggregate of them, 
have any direct or immediate interest in, or concern with, 
the notice of January 26,1948, mentioned in the complaint, 
or in any agreement that may result therefrom, or the out¬ 
come of the instant action, and they do not fairly and ade¬ 
quately represent the interests of all subordinate lodges 
or the interests of the entire membership in the subject mat¬ 
ter of the instant action. 

The term 44 non-promotable firemen 77 is not normally used 
to connote a Negro fireman hut is a generic term in¬ 
cluding any fireman, white or Negro, who for any reason 
the railroad will not promote to the position of engineer 
or who has the right to refuse to qualify as an engineer 
and has exercised that right. There are many white fire¬ 
men employed by the railroad defendants who are non- 
promotable. The steam railroads of the United States, 
including the railroad defendants in this action, have never 
employed a Negro as a locomotive engineer. This in¬ 
flexible policy of the railroads of considering Negro fire¬ 
men as non-promotable existed long before the Brother¬ 
hood came into being and there has never been any devia¬ 
tion from it. 
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All engineers are required first to have been firemen. 
It is thus necessary that there be available to promotable 
. firemen a substantial portion of the firemen assignments in 
each class of service and in each seniority district in or¬ 
der that they may acquire knowledge of and experience 
in the runs and equipment to which they will be assigned 
when they become engineers. For many years, and long 
before 1941, it was the practice on railroads employing 
non-promotable firemen to limit the number of non-pro- 
motable firemen to a portion of the runs in each class of 
service in each seniority district. If such practice is not 
to be permitted to continue, then the necessity of en¬ 
gineers having experience in the runs and on the equip¬ 
ment to which they are assigned can be met only by the 
abolition of any non-promotable class of firemen contain¬ 
ing any significant number of firemen. The Brotherhood 
has in fact discussed frequently and with various purported 
representatives of the Negro firemen what action would be 
appropriate and fair in the solution of this problem. These 
purported representatives have differed among themV 
selves in their views of what action was proper, and some 
of them have taken diametrically opposite positions, as is 
shown by the exchanges of correspondence, a copy of which 
is attached hereto as Exhibit A. Also attached, as Exhibit 
B, is a copy of the report of the President of the defendant 
Brotherhood, together with attachments thereto, showing 
how the decision to clarify the situation by making demands 
for the complete abolition of any discrimination between 
white and Negro firemen was arrived at. 

The collective bargaining authority on behalf of railway 
employees has traditionally been invested in and exer¬ 
cised by the craft representatives. Neither the defendant 
Brotherhood nor any of the other 21 standard railway 
labor organizations has ever employed the practice or 
custom of notifying those whom they represented of the 
terms of agreements to be sought with the railroads. Such 
procedure is impracticable in the railroad industry, and 
generally undesirable if the objectives of collective bar¬ 
gaining are not to be impeded and frequently frustrated. 

3a 
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The Brotherhood has always given consideration to any 
complaint or opinions of firemen concerning existing or 
proposed working conditions or terms of employment. 
Negro firemen, including specifically plaintiffs Palmer and 
Wright, on the defendant railroads have been advised of 
the objectives of the notice of January 26, 1948 referred 
to in the complaint. None of the plaintiffs has ever com¬ 
plained to the Brotherhood that any agreements consum¬ 
mated by the Brotherhood or proposed by the Brotherhood 
are unfair to them. 

In Testimony Whereof, witness my signature subscribed 
and sworn hereto in the City of Cleveland, State of Ohio, 
on this 25th day of February, 1948. 

Affidavit of D. B. Robertson 

I, David B. Robertson, being first duly sworn, on oath de¬ 
pose and say as follows: 

I am president of the Brotherhood of Locomotive Fire¬ 
men and Enginemen and have continuously held that posi¬ 
tion since July 1,1922. I was first engaged in railroad em¬ 
ployment on the Pennsylvania Railroad on January 25, 
1895, as engine preparer. In the spring of 1898, I began 
working as a hostler with the Erie Railroad. I worked as 
a fireman on the Erie Railroad from November, 1898, until 
June 19, 1902, when I began serving as a locomotive engi¬ 
neer. I j'oined the Brotherhood organization in 1899 and 
was president of local Lodge No. 199 for two years; then 
local chairman of the lodge for two years; and, in 1905, was 
elected general chairman of the general grievance commit¬ 
tee on the Erie Railroad. I served in that capacity until 
1913, when I was elected vice-president of the brotherhood, 
and continued to serve in that capacity until elected presi¬ 
dent in 1922. As a result of my experiences as a railroad 
fireman and engineer, and the positions held in the Brother¬ 
hood organization, I have become familiar with railroad 
operating problems throughout the country; with collective 
bargaining between the railroads of the country and the 
Brotherhood organizations representing the various crafts 
or classes of railroad employees; and with the circumstances 
leading up to and resulting in the above entitled action. 


/ 
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Character of the Brotherhood Organization 

The Brotherhood was organized in 1873. It is a dual 
form of organization. Its structure is that of a fraternal 
benefit society, organized on a lodge system with a ritualis¬ 
tic form of work and a representative form of government. 
It provides a variety of insurance protection for its mem¬ 
bers, which are approximately 120,000 in number, and spon¬ 
sors social activities and entertainment in conjunction with 
its auxiliary, the Ladies’ Society of the Brotherhood of Lo- j 
comotive Firemen and Enginemen, for the Brotherhood’s 
members, their wives and daughters. 

In addition to its fraternal activities, the Brotherhood j 
functions as a railway labor organization, its activities j 
being national in scope. It represents, for the purposes | 
of the Railway Labor Act, the craft of firemen employed on 
312 railroads located within the continental United States, 
and, in addition, the craft of firemen employed on the rail-; 
roads operating within the Dominion of Canada. 

Collective Bargaining Procedure 

Collective bargaining by the Brotherhood on behalf of 
the firemen’s craft is conducted on each railroad or railroad 
system by a general grievance committee composed of local 
chairmen, one from each of the local lodges located on a 
particular railroad or railroad system. The spokesman for 
the general grievance committee, and its representative 
when the committee is not in session, is its general chair¬ 
man, who is elected to his position by the members of the 
general grievance committee. The duty of a local chair¬ 
man, other than as a member of the general grievance com¬ 
mittee, is the handling of grievances for individual firemen 
employed on the subdivision of railroad under the local 
chairman’s jurisdiction. 

A general grievance committee has the exclusive author¬ 
ity within the Brotherhood organization to bargain col¬ 
lectively with the management of the railroad over which 
the committee has jurisdiction. Its authority in this re¬ 
spect is defined by the Brotherhood’s constitution in the 
following manner: 
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4 ‘General Grievance Committees shall have authority 
to make and interpret agreements or schedules with 
representatives of railway companies concerning rates 
of pay, rules respecting seniority rights, adjustment of 
grievances and other matters in the interest of the 
members they represent. In making or interpreting 
agreements, it shall be the policy of the general com¬ 
mittees to include in their schedule of regulations all 
standard rules and to interpret them to apply as stand¬ 
ard interpretations are intended to apply. 

“They shall have complete jurisdiction over all mat¬ 
ters of seniority and assignment to runs, including the 
regulation of mileage in accordance with the policies of 
the organization for all employes in the class, or classes, 
of service over which they have jurisdiction. All rules, 
agreements or schedules and interpretations thereof 
made by the committee shall be binding on all members 
working within the jurisdiction of the committee. 
When the general grievance committee is not in session 
the general chairman has authority to interpret the 
agreements or schedules. All such agreements on 
schedule will be furnished to local lodges.” 

The duties of the general chairman are defined by the 
Brotherhood’s constitution as follows: 

“It shall be the duty of the chairman of a general 
grievance committee to preside at all meetings and per¬ 
form such other duties as may be assigned to him by 
the committee. He will not be permitted to amplify, 
modify or abrogate any rules, regulations or schedules 
that have been passed upon by the general committee 
unless he has been instructed by the committee. When 
a condition arises whereby rights to runs are affected 
he may negotiate an agreement with the management, 
put said agreement into effect, but it will not be con¬ 
sidered permanent until approved by the general com¬ 
mittee.” 

In the event a concerted movement regarding wages or 
working conditions is deemed desirable by several griev- 
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ance committees, an association of general grievance com¬ 
mittees may be formed to negotiate with an organization or 
committee representing the management of the interested 
railroads. Associations of general grievance committees 
are organized pursuant to the constitution of the Brother- j 
hood on a geographical basis, the United States and Canada 
being divided for this purpose into four districts. The j 
third of these districts is defined as “comprising the terri¬ 
tory south of, and including the Chesapeake & Ohio Rail¬ 
way, and as far west as the Illinois Central Lines”. The 
railroads located in this third district are commonly re¬ 
ferred to as 44 the southeastern carriers”. 

General grievance committees within a district are free j 
to join, or refrain from joining, an association of general 
grievance committees organized to accomplish a specific 
purpose, depending upon the decision of the local chairman 
comprising the committee. If a general grievance commit - 
tee elects to participate in an association of general griev¬ 
ance committees, the general chairman of the general griev¬ 
ance committee becomes a member of the association. The 
president of the Brotherhood, or his representative, be¬ 
comes, pursuant to the constitution of the Brotherhood, the 
spokesman for the association. The action taken by anj 
association of general grievance committees is determined 
upon by the decision of the majority of the general chairmen i 
comprising the association, and agreements arrived at be¬ 
tween the association and a committee representing the car¬ 
riers are binding upon the carriers and the general griev¬ 
ance committees comprising the association. 

A general grievance committee performs its duty as col¬ 
lective bargaining representative on behalf of the fire¬ 
men’s craft on a particular railroad, free from direction 
or control by the members of the Brotherhood employed on 
that railroad. Members may express their individual or 
collective views and desires relative to a collective bargain¬ 
ing agreement or change of agreement, to the local chairman 
of their lodge or to the general chairman of the general 
grievance committee, but under the laws of the Brotherhood 
local chairmen and the general chairman are not bound 
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by the expressed desires of the membership, whether ex¬ 
pressed in local lodge meetings, or elsewhere. These offi¬ 
cers are free to determine according to their individual 
judgments, as members of the general grievance committee, 
the course of action to be taken in relation to the agreements 
to be sought by negotiation with the carrier. 

Agreements negotiated by a general grievance committee 
with a carrier are not submitted to the members of the 
Brotherhood represented by the committee, for their ratifi¬ 
cation or disapproval. Members of the Brotherhood are 
bound by agrements made by their general grievance com¬ 
mittee. They may not refuse to be bound by an agreement 
or otherwise interfere with the work of the general griev¬ 
ance committee. Disobedience of this character, or by par¬ 
ticipation in an unauthorized strike, is a serious offense 
within the Brotherhood, punishable by expulsion from mem¬ 
bership. 

The procedure of collective bargaining and the authority 
of those officers who act for the Brotherhood in this connec¬ 
tion, as explained supra, has continued substantially un¬ 
changed for more than fifty years. This procedure as fol¬ 
lowed by the Brotherhood is common to the railway indus¬ 
try. It is substantially the method employed by the other 
22 national labor organizations representing railway em¬ 
ployees of all crafts and classes. 

The system of vesting collective bargaining authority in 
a Brotherhood committee, or its chairman, with no reserved 
right on the part of members of the Brotherhood to dictate 
or control the action and decisions of this collective bar¬ 
gaining authority, and without procedure for submitting 
either bargaining proposals or executed agreements to the 
members for their approval or ratification, is necessitated 
by geographical considerations peculiar to the railway in¬ 
dustry. The 312 railroads on which the Brotherhood of 
Locomotive Firemen and Enginemen serves as representa¬ 
tive of the firemen’s craft blanket the continental United 
States, and the locomotive firemen they employ reside in 
all parts of the United States. The great majority of these 
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railroads are trank line systems, having hundreds and, in 
some instances, thousands of employees in each craft or 
class of service, residing along the entire length of the sys¬ 
tem. 


By way of illustrating the enormity of obstacles con¬ 
fronted by a railway labor organization in undertaking to 
give notice to and consult with individual employees, or 


groups of employees, when formulating collective bargain¬ 
ing policies and carrying on contract negotiations with 
railroad management, the miles of railroad track operated 
and the number of locomotive firemen employed in Decem¬ 
ber, 1947, by 15 of the 312 railroads on which the Brother¬ 
hood functions as the firemen’s representative, are listed 

herewith: 

Miles of 

Number of 

Carrier 

Railroad Track 

Firemen 


Operated 

Employed 

Seaboard Air Line R. R. 

4473 

725 

Southern Railway System 

6,505 

1,608 

Atlantic Coast Line R. R. 

4*935 

736 

Missouri Pacific R. R. 

7,082 

1,835 

i 486 

New York, New Haven and Hartford R. R. 

717 

Missouri-Kansas-Texas R. R. 

3,253 

410 

Louisville & Nashville R. R. 

4,752 

1,413 

Great Northern Ry. 

8,371 

1,028 

Erie R. R. 

2,355 

1428 

Chicago, Burlington & Quincy R. R. 

8,987 

1,531 

Chicago, Milwaukee, St. Paul and Pacific R. R. 

10,723 

1,917 

Chicago, Rock Island & Pacific Ry. 

7,750 

1,217 

Union Pacific Railroad 

9,780 

2,417 

Atchison, Topeka and Santa Fe Ry. 

15,092 

2,687 

New York Central System 

10,746 

5,293 

Pennsylvania Railroad 

10,114 

7,731 ! 


From the inception of collective bargaining in the railway 
industry, it has appeared to be not only impractical but 
virtually impossible for a labor organization representing a 
craft of railroad employees to submit collective bargaining 
proposals to the members of the craft, or to minority groups 
within the craft, for their consideration or ratification. 
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The wide geographical distribution of railroad employees, 
particularly those engaged in train service, prevents their 
assembly in mass meetings as is the practice in localized in¬ 
dustrial units, and no other practical method is known or 
available by which the individual railroad employee may 
participate in formulating collective bargaining policies or 
specific contract proposals for submission to railroad man¬ 
agement. This fact is especially true when collective bar¬ 
gaining takes place, as there is an increasing tendency to 
do, on a regional or nation-wide basis. 

The only method of collective bargaining found by ex¬ 
perience to be feasible under the conditions obtaining in the 
railway industry is to vest collective bargaining authority 
in a committee or officer having direct and constant contact 
with the individual members of the craft and having an in¬ 
timate knowledge of the needs and desires of the craft in 
matters pertaining to its wages, rules and working con¬ 
ditions. 

Exhibit “B” attached hereto is a concrete illustration of 
the method by which collective bargaining policies are for¬ 
mulated and employed as a basis for bargaining by railway 
labor organizations operating under the Railway Labor 
Act. This procedure was in general use in the railway 
industry long prior to the enactment of the Railway Labor 
Act. Exhibit “B” consists (1) of a notice from the office 
of the president of the Brotherhood of Locomotive Fire¬ 
men and Enginemen to the Brotherhood’s general chairmen 
representing the craft of firemen employed on the south¬ 
eastern railroads, including the Illinois Central Railroad 
and the St. Louis-San Francisco Railway, requesting the 
general chairmen to convene at a certain date and place; 
(2) a summary of the results of the general chairmen’s 
conference, including the form of the notice dated Janu¬ 
ary 26, 1948, informing the carriers of the Brotherhood’s 
desire to bargain collectively with a view to eliminating 
all provisions in the existing collective agreements that 
discriminate against colored firemen, and the establishment 
of complete equality of rights and responsibilities for all 
firemen; and (3) a subsequent report by the president of the 
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Brotherhood to its members employed as firemen on the 
southeastern railroads, explaining the occasion for and 
purpose of the said notice of January 26, 1948. The said ; 
notice of January 26,1948 is the notice of January 26,1948 
against which the complaint in the action entitled, “George 
Palmer, et al., Plaintiffs, v. Southern Railway Company, 
et al., Defendants” is directed. 

Exhibit “A” is a copy of the correspondence conducted 
between the president of the Brotherhood of Locomotive 
Firemen and Enginemen and certain alleged spokesmen for 
colored firemen employed on the southeastern railroads, re¬ 
garding the formulation and service on the carriers of the 
said notice of January 26,1948. 

Given under my hand this 12th day of March, 1948. 


December 5, 1947 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen & Enginemen 

Keith Building 

Cleveland, Ohio 

Dear Mr. Robertson: 

We have noticed from newspaper reports that negotia¬ 
tions concerning rule changes and rates of pay between the 
Brotherhood of Locomotive Firemen and Enginemen and 
the carriers have broken down. i 

On behalf of Negro locomotive firemen employed on 
various interstate railroads and particularly Arthur Lewis, 
employed by the Illinois Central; Tom Tunstall, employed 
by the Norfolk Southern; David H. Hinton, employed by 
the Seaboard Air Line; Willie J. Rolax, employed by the 
Atlantic Coast Line; N. L. Bogan, employed by the St. 
Louis-San Francisco; Henry Benjamin and B. W. Steele, 
employed by the Louisville and Nashville, George Palmer 
and P. E. Ricks, employed by the Southern; Arthur Lee 
Thomas, employed by the Central of Georgia; Clyde Dal¬ 
las, employed by Atlanta West Point, and George Sams, 
employed by the Gulf, Mobile and Ohio, we are calling upon 
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the Brotherhood, as their collective bargaining agent nnder 
the Railway Labor Act, to advise ns in detail as to the 
following: 

1. Whether negotiations have broken down. 

2. If so, what, if any, propositions were agreed to prior 
to the breakdown? 

3. What, if any, future steps the Brotherhood plans to 
take as the collective bargaining agent under the Railway 
Labor Act of all of the firemen employed on the railroads 
mentioned? 

Very truly yours, 

Charles H. Houston 
Joseph C. Waddy 


December 17, 1947 


Mr. Charles H. Houston, 

Mr. Joseph C. Waddy, 

Attorneys at Law, 

615 F Street, N. W., 

Washington 4, D. C. 

Dear Sms: 

Conferences initially conducted between carriers and 
representatives of the employees relative to the subject 
mentioned in your letter of December 5 terminated some 
time ago, whereupon the National Mediation Board stepped 
into the picture. Presently there are mediation proceedings 
being held under the auspices of that Board involving the 
BLE, BLF&E and SUofNA. And in the meantime we have 
been counting the strike ballot that was spread. 

Fundamental problems posed by your request for in¬ 
formation are grave for this organization and for all rail¬ 
way labor organizations. The situation in which the 
Brotherhood is placed fairly typifies the problem con¬ 
fronted by all of them. 
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This organization represents for collective bargaining 
purposes the firemen employed on substantially all of the 
railroads engaged in interstate commerce in this country 
and also those employed on the railroads in the Dominion 
of Canada. It appears as fundamental that if the Brother¬ 
hood has a duty to report the details of its collective 
bargaining efforts, and as well its future bargaining plans 
and strategy, to any of the firemen it represents, that that 
duty is a uniform duty owed to all firemen alike. Certainly 
it seems clear that the right of any one fireman in this 
respect is no greater than the right of any other fireman. 

Surely no one can ponder this proposition long without 
being amazed by the magnitude of the physical burden 
alone that would be imposed upon the Brotherhood if 
such right were held by all firemen, to say nothing of the i 
effect that such broadcasting of plans and strategy would 
have upon the efficacy of the process of collective bar¬ 
gaining. 

I raise these questions in all sincerity in response to 
your letter of the 5th, for I refuse to indulge the presump¬ 
tion that you would ask or seek special considerations for 
Fireman Tunstall, et al. Your comments are invited. 

Very truly yours, 

D. B. Robertson 


January 9, 1948. 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen and Enginemen 
Cleveland, Ohio 

Dear Mr. Robertson: 

We thank you for your letter of December 17, and your 
invitation to comment on the Brotherhood’s position. 

We are cognizant of the annoyance and inconvenience our 
special and repeated requests on behalf of the non-Brother* 
hood member minority Negro firemen for information 
concerning collective bargaining negotiations and agree¬ 
ments must be to the Brotherhood. 
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The simple remedy would be to establish equality of 
position between the minority Negro firemen and the 
majority Brotherhood firemen by taking the Negro fire¬ 
men into the Brotherhood without discrimination. In 
your affidavit in the Tunstall case you state collective bar¬ 
gaining policies frequently originate in local lodge meet¬ 
ings where the Local Chairman is elected and where pro¬ 
posals for changes in rates of pay, rules and working condi¬ 
tions are advanced and debated. These lodge meetings 
are secret, restricted to members of the Brotherhood. Ex¬ 
pulsion from the Brotherhood is the penalty for a member 
disclosing proceedings in lodge meetings. The non-mem¬ 
ber Negro fireman is excluded from lodge meetings, gets 
no report as to what transpires therein, has no voice in the 
election of the Local Chairman, no control over his actions. 

The Brotherhood General Grievance Committee is made 
up of the Local Chairmen of all the local lodges on the 
carrier system, headed by a General Chairman. The non¬ 
member Negro fireman has no vote in the selection of the 
General Grievance Committee, no control over its actions 
and receives no report on its undertakings. 

The Brotherhood regional committees are composed of 
the General Chairmen on the carrier systems within the 
region. The same conditions as to lack of control by and 
lack of report to the non-member Negro fireman prevail. 

Certainly past history does not lead the non-member 
Negro fireman to put blind trust in the Brotherhood. The 
Brotherhood fought the Tunstall case through five appeals 
to the end. It is persisting even now in enforcing the 
Southeastern Carriers Conference Agreement on every 
property where it is not enj*oined. 

On behalf of the Negro firemen employed by the carriers, 
parties to the Southeastern Carriers Conference Agree¬ 
ment, we entered lengthy conferences last spring with you 
and with the General Chairmen on the Southeastern car¬ 
riers properties. We submitted all our propositions and 
made full disclosure in good faith. The Brotherhood stated 
all it wanted to do was to get our position, after which it 
requested us to retire (Which we did.) The Brotherhood 
refused to make any counter-proposition, it refused to stay 
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the operation of the Southeastern Carriers Conference 
Agreement and the diesel engine agreements pending final 
disposition of the Tunstall case, and announced it was going 
to enforce these discriminatory agreements until the courts 
made it stop. When we saw Mr. Mitchell, General Chair¬ 
man on the Seaboard in Norfolk, this past Fall at the 
argument of the motions to dismiss in Hinton v. Seaboard 
Airline Railroad Company, et al, he flatly stated there was 
economic warfare between the Brotherhood and the non- 
member Negro firemen, in spite of the fact the Brother¬ 
hood is under a duty to represent all members of the fire¬ 
men’s craft without discrimination. 

The Brotherhood has not just begun the fight against 
the Negro firemen. We have made a study of the Brother¬ 
hood printed records and at the proper time we shall prove 
that the Brotherhood has been fighting the use of Negro 
firemen in engine service for more than fifty years. We 
doubt whether you yourself know how devastating the 
record is. 

We seek no special consideration for Tunstall or the 
other Negro firemen. We do seek to equalize the conditions 
under which they hold their jobs and make a living for 
themselves and their families. We do seek to protect their 
rights as American citizens, and intend to use all lawful 
and honorable means to compel the Brotherhood to rep¬ 
resent them fairly. 

The Brotherhood complains of its own wrongs. It ex¬ 
cludes the Negro firemen from the normal channels of 
communication between the statutory representative and 
the members of the craft; then winces when the Negro 
firemen take the only means available to them to have 
some check on what their representative does. We remind 
you the Brotherhood never did us the courtesy of giving 
us any information until the Supreme Court of the United 
States ruled that it could not use its position to misrepresent 
the non-member Negro firemen. 

The Brotherhood has the initiative. We are simply on 
the defensive. Why doesn’t it stop fighting us, recognize 
the necessity of labor solidarity (it can always find us when 
it wants to take a strike ballot), and give us an American 
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citizen’s chance to make an honest career in railroading! 

The Brotherhood should consider the portents of the 
times. Race prejudice threatens the leadership of the 
United States in world affairs and national unity and 
security here at home. The Brotherhood is doing itself 
and the nation a disservice by its obstinate racial hostility. 

We are always ready to meet the Brotherhood half way. 
We do not want one unnecessary day of litigation; but we 
do not intend to sleep on our rights. 

With sincere personal greetings, we are 

Yours very truly, 

Charles H. Houston 
Joseph C. Waddy 


January 17, 1948 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen & Enginemen 

Keith Building 

Cleveland, Ohio 

Dear Sir: 

We have been advised that the general chairmen on the 
Southeastern Carriers’ properties covered by the South¬ 
eastern Carriers’ Conference Agreement dated Septem¬ 
ber 18, 1941, met in Cleveland this month to consider 
propositions relating to the Southeastern Carriers’ Con¬ 
ference Agreement, similar agreements, diesel engine agree¬ 
ments and other matters affecting the working conditions 
of Negro firemen. 

Yesterday afternoon we had a long distance telephone 
communication with Mr. Maupin and asked him what had 
occurred at the conference. Mr. Maupin said he was in 
no position to tell us. On behalf of David Hinton on the 
Seaboard Airline Railway Company, Willie Rolax on the 
Atlantic Coast Line Railroad Company, Henry Benjamin 
on the L. & N. Railroad Company, Bester William Steele 
on the L. & N. Railroad Company, Tom Tunstall on the 
Norfolk-Southern Railway Company and George Palmer 
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on the Southern Railway Company, and other Negro 
locomotive firemen whom we represent, we, as their at¬ 
torneys, are requesting from the Brotherhood, as their 
collective bargaining representative under the Railway 
Labor Act, the following information: 

1. On what date did the meetings of the above general 
chairmen convene in Cleveland; on what date did the meet¬ 
ings adjourn? 

2. What proposals were considered at the meetings? 

3. What propositions were agreed on at the meetings? 

4. What are the next steps proposed by the Brotherhood 
affecting the rules, rates of pay and working conditions of 
these Negro firemen? 

5. What is the ultimate objective which the Brother¬ 
hood hopes to reach in connection with the rules, rates of 
pay and working conditions of these Negro firemen? 

We ask you these questions in good faith and assure you 
that the answers will not be communicated to unauthorized 
individuals. 

Very truly yours, 

Charles H. Houston, 
Joseph C. Waddy. 


January 20, 1948. 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen and Enginemen 

Keith Building 

Cleveland, Ohio 

- 

Dear Mr. Robertson: 

Gus Hall, George Sams and other Negro locomotive fire¬ 
men employed on the Gulf, Mobile and Ohio Railroad Com* 
pany, whom we represent, have referred to us the 
Memorandum of Agreement dated July 19, 1947, between 
Gulf, Mobile and Ohio Railroad Company and the Brother* 
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iiood of Locomotive Firemen and Enginemen (copy at¬ 
tached). 

We are advised by the Negro locomotive firemen that 
no notice was ever given any of them by the Brotherhood 
or any of its officers regarding (1) the Brotherhood’s 
determination to enter the negotiations which culminated 
in the Agreement above noted, (2) the propositions sub¬ 
mitted by the Brotherhood to the carrier, (3) any details 
covering the negotiations, or (4) any report on the Agree¬ 
ment reached. If we are wrongly advised, please indicate 
wherein. 

On behalf of the Negro locomotive firemen we request a 
report as to when the Brotherhood determined to enter 
the negotiations above mentioned; whether any Negro 
locomotive fireman was given an opportunity at any stage 
to register his opinion on any proposition submitted to 
the carrier or to lay before the Brotherhood any proposals 
he desired to have considered by the Brotherhood for sub¬ 
mission to the carrier; and what propositions were sub¬ 
mitted by the Brotherhood to the carrier which ultimately 
resulted in the above Agreement. 

On behalf of said firemen we desire copies of all agree¬ 
ments referred to in said Agreement dated July 19, 1947, 
as said firemen have never seen the text of any of the agree¬ 
ments referred to. 

On behalf of said firemen we desire to know who are 
the employees covered by the phrase “employees of the 
Northern and Southern Divisions represented by the 
Brotherhood of Locomotive Firemen and Enginemen”; 
how, when, where and to whom did said employees make 
their wishes and objections known as recited in said Agree¬ 
ment dated July 19, 1947. We specifically ask whether any 
Negro locomotive fireman was given an opportunity by the 
Brotherhood to register his wishes, opinions and objections 
in the premises; and if so, when, where and to whom. 

Very truly yours, 

Charles H. Houston, 
Joseph C. Waddy. 


I 
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January 27, 1948. 

Houston, Houston, Hastie & Waddy, 

Attorneys at law, 

615 F Street, Northwest, 

Washington, D. C. 

Dear Sirs: 

I have your letter dated January 20th asking for informa¬ 
tion regarding the circumstances under which an agree¬ 
ment dated July 19, 1947, was negotiated between the 
management of the Gulf, Mobile & Ohio Railroad Com¬ 
pany and the General Grievance Committee on the Northern 
and Southern Divisions of this road. 

As you know, the ultimate authority for negotiating col¬ 
lective agreements on behalf of the firemen’s craft rests 
with the General Grievance Committees on the respective 
railroads. This is provided for by the Brotherhood’s Con¬ 
stitution, and it has long been a part of the organization’s 
laws. I do not have the information you request, other 
than that I do know that the agreement of July 19, 1947, 
was negotiated at the request and insistence of the manage¬ 
ment. 

You are aware of the fact that the General Grievance 
Committees on the southeastern railroads are engaged in 
a joint movement looking toward the establishment of com-i 
plete equality of rights and responsibilities for all fire¬ 
men, and the elimination of discriminatory provisions in 
the existing agreements. The General Grievance Commit¬ 
tees on the Gulf, Mobile & Ohio Railroad’s Divisions are 
parties to this movement. 

Having in mind the fact that your avowed objective in 
the recent litigation against the Brotherhood is the achieve¬ 
ment of equality as between white and colored firemen, and 
that success in the present undertaking by the General 
Grievance Committees will result in the cancellation of 
the July 19,1947 agreement, about which you have inquired, 
I am wondering whether this may not be considered an 
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adequate response to the complaints registered by yonr 
clients against this agreement. 

Yours very truly, 

D. B. Robertson. 


January 27, 1948. 

Houston, Houston, Hastie & Waddy, 

Attorneys at Law, 

615 F Street, N. W., 

Washington, D. C. 

Dear Sirs: 

In response to your inquiry regarding the demand for 
changes in the working agreements in effect on the south¬ 
eastern railroads as contemplated by the General Chairmen 
on those properties, I can advise that the General Chairmen 
have resolved to eliminate every vestige of discrimination 
to be found in the collective agreements now in effect on 
these railroads, having any connection with the subject 
matter of current litigation between the colored firemen 
and this Brotherhood. 

This organization continues to be of the opinion that 
a system of dividing assignments between promotable and 
non-promotable firemen, such as was embraced by the 
February 18, 1941 agreement, is a reasonable means of 
overcoming the obstacle to normal advancement created 
by the presence of large numbers of non-promotable fire¬ 
men on the southeastern rosters. Nevertheless, the courts 
have made it painfully clear by their judgments and de¬ 
crees that discrimination of any character as between 
members of the same craft will not be tolerated. 

We have, in consequence, been impelled to the conclu¬ 
sion that complete equality of rights and responsibilities 
under the terms of collective bargaining agreements for all 
members of the firemen’s craft is a legal necessity. I know 
you will be gratified to learn that this is the avowed objec¬ 
tive of the General Chairmen, and responsibility for any¬ 
thing less than complete success in achieving this objective 
will be chargeable to others, not the Brotherhood. 
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As yon know, the Constitution of the Brotherhood vests 
primary authority for negotiating collective agreements 
with the General Grievance Committees on the properties. 
You will appreciate, I am certain, that consistency with 
this responsibility dictates that publication of the precise 
terms of the demands made upon the carriers should rest 
with the General Chairmen. I know it is their intention 
to provide the colored firemen’s local chairmen with the 
information, and your receipt of it will, I assume, follow 
in due course. 

j 

Very truly yours, 

D. B. Robertson. i 


January 28, 1948. 

Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen & Enginemen 

Keith Building 

Cleveland, Ohio 

7 i 

Dear Mr. Robertson: 

j 

On January 17, 1948, we wrote you that we had informa¬ 
tion the General Chairmen on the Southeastern carriers 
had met on the question of the Southeastern Carriers Con¬ 
ference Agreement dated February 18, 1941, (erroneously 
stated in our letter as September 18,1941) and other agree¬ 
ments and matters affecting Negro firemen, and sought 
information on behalf of the Negro locomotive firemen as 
to the proposals considered, position reached and program 
planned. (Copy of this letter Is herewith attached). We 
received the return registry receipt card from the United 
States Postal Service showing delivery of the letter, but 
to date have not received acknowledgment or reply or 
information concerning the letter or matters raised in the 
letter from you, any officer or member of the Brotherhood. 

However in yesterday’s newspapers (January 27, 1948) 
a news item appeared under Cleveland, Ohio, January 26, 
(A P) dateline stating that the BLF&E that date had filed 
a demand with the Southeastern carriers for “ complete 
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equality of treatment’’ of firemen employed by such car¬ 
riers “regardless of race or previous status” and for com¬ 
plete equality for “the opportunity of promotion to en¬ 
gineer”, and abolition of the non-promotable rule. The 
news item said the Brotherhood had issued a statement 
to the effect that its action had been taken in consequence 
of recent court decisions. 

We herewith renew our request on behalf of all the Negro 
locomotive firemen mentioned in our letter of January 17, 
1948, for all the information called for therein. 

In addition we herewith request a copy of the text of 
the notice served on the Southeastern carriers, and a copy 
of the statement issued by the Brotherhood to the press 
from which the above A P dispatch was sent out. 

We further request information on the following specific 
points: 

1. Was the proposal submitted to the carriers first dis¬ 
cussed in any way with any officer of the Brotherhood of 
Locomotive Engineers ? If so, with whom, where and when, 
and by what officer or officers of the BLF&E; and what 
was the reaction of the Brotherhood of Locomotive En¬ 
gineers or its officer or officers? 

2. Is the BLF&E now committed to raising no objec¬ 
tion to the employment of Negro locomotive firemen? 

3. Will the BLF&E undertake to see that its members 
raise no objection to serving as locomotive firemen under 
Negro engineers, if and when Negro locomotive firemen are 
qualified, promoted and assigned as engineers by the car¬ 
riers? 

4. Since in its brief in the 4th Circuit Court of Appeals 
in the Tunstall case the BLF&E took the position its at¬ 
titude could not be determined by the service of the Notice 
of March 28, 1940, as such notice was merely the opening 
gun in collective bargaining negotiations wherein as a 
matter of strategy one always asks initially for more than 
he really hopes to get, we specifically ask whether this 
notice is also merely the opening gun in collective bar- 
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gaining negotiations and, if so, what is the minimum posi¬ 
tion the BLF&E is prepared to take as a compromise with 
the carriers under the notice referred to in the news item 
supra? 

5. Do the proposals for abolition of the non-promotable 
rule and equality for the opportunity of promotion to j 
engineer contemplate the application of a “forced pro¬ 
motion rule”? If so, how .does the Brotherhood propose j 
that the rule operate with respect to the Negro locomotive i 
firemen now in service? 

We also specifically request direct representation on 
the BLF&E negotiating committee which handles the 
negotiations anticipated under the notice just served. 

It is imperative that we have full and complete answers 
immediately to all matters contained in this letter and the j 
letter of January 17, 1948, attached hereto, in order that 
the Negro locomotive firemen may be properly apprised 
in the premises. 

Yours very truly, 

Charges H. Houston, 

Joseph C. Waddy, 

Attorneys for the firemen named 
in the letter of January 17 , 1948 . 


February 5, 1948. 

Mr. D. B. Robertson, President, 

Brotherhood of Locomotive Firemen & Enginemen, 

Keith Building, 

Cleveland, Ohio. 

i 

Dear Mr. Robertson : 

We acknowledge your two letters dated January 27, 
1948: one apparently in response to our letter of January 
17,1948, asking for information concerning the meeting of 
the General Chairmen on the Southeastern Carriers* prop¬ 
erties, the conclusions reached by them and the program 
evolved; the second in response to our letter of January 20, 


i 


i 
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1948, concerning the Gulf Mobile and Ohio Railroad Com¬ 
pany contract of July 19, 1947. 

We cannot accept these letters as complete answers to 
our inquiries, and we remind you we have not had any 
answers to our specific inquiries in our letter of January 28, 
1948. You are correct that we have fought and are still 
fighting for absolute equality in working conditions for the 
Negro locomotive firemen. It is this very reason which 
leads us to press for full answers to our letters. 

Until we have further information we must very frankly 
challenge the good faith of the notice the General Chair¬ 
men served on the Southeastern carriers. Mr. Mitchell, 
General Chairman of the Seaboard Air Line Railroad 
Company property, told us plainly in Court at Norfolk in 
1947 that there was economic warfare between the BLF&E 
and the non-member Negro firemen. 

We are mindful that the United States Supreme Court in 
the Steele case stated that difference in working conditions 
might, under some circumstances, justify a difference in 
rules and contracts governing the employees within a 
craft. Information at our disposal appears to indicate that 
all the Brotherhood is doing and what it really hopes to 
accomplish by its proposals is to have the carriers reject 
the proposal for making Negro firemen promo table, and 
then with the onus of discrimination fastened on the car¬ 
riers proceed to make contracts limiting the Negro fire¬ 
men’s job opportunities, on the ground the Brotherhood 
has attempted unsuccessfully to remove the discrimination 
and now must take employment conditions “as is”. 

We specifically asked in our letter of January 28, 1948, 
whether the proposal submitted by the General Chairmen 
to the Southeastern carriers had first been discussed with 
any officer of the Brotherhood of Locomotive Engineers? 
If so, with whom, where and when, and by what officer of 
the BLF&E, and what was the reaction of the BLE or its 
officers? We happen to know much about previous con¬ 
certed action by components of the BLE and BLF&E to 
restrict the employment rights of Negro locomotive firemen. 
We further know something about the discussions which 
have been under way about merger or consolidation of the 
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BLE and the BLF&E. Therefore, the question is very- 
pertinent and inescapable. 

You will recall the discussions in our conferences in 
Cleveland in 1947 where we insisted the questions of em¬ 
ployment and promotion were inseparable. We were ad¬ 
vised by Mr. Heiss after the conferences that nothing could 
be done on either employment or promotion. Now, without 
warning, in 1948 the General Chairmen propose to the 
carriers a * 4 forced promotion” /ule for all firemen, well 
knowing it would cost the jobs of some Negro firemen who 
could not qualify, without any consideration of the problem 
of employment to replace those who would fail and open 
up employment generally to Negroes as locomotive firemen, i 
This does not increase our confidence in the good faith of 
the General Chairmen. 

The very fact that you refuse to give us the information 
requested, while stating it will be communicated by the I 
Local Chairmen to the individual Negro firemen seems to ; 
us to indicate you have decided to stand on strict collective 
bargaining procedure. We remind you these are Brother¬ 
hood rules, never adopted by us and not binding on us. 

We therefore press for answers to all questions and for 
all the information called for in our letters of January 17, 
20, 28,1948, respectively. 

Yours very truly, 

Charles H. Houston, 
Joseph C. Waddy. 

February 10, 1948. 

Houston, Houston, Hastie & Waddy, 

Attorneys at Law, 

615 F Street, N. W. 

Washington, D. C. j 

Gentlemen : 

My letter of January 27,1948, in response to yours dated 
January 17,1948, doubtless crossed in the mail with yours 
of the 28th. 

As you know, the southeastern General Chairmen have 
launched a joint movement having as its object the elimina¬ 
tion of all discriminatory provisions in the firemen’s sched- 






54 


ules on these properties, and the establishment of complete 
equality of rights and opportunities for all firemen. You 
have acknowledged in earlier conferences an awareness 
that the achievement of this objective will necessarily in¬ 
volve individual instances of hardship. These experiences 
will fall upon white and colored firemen alike. It is the 
cost involved in changing the existing order. 

The law, as now established by the courts, condemns dis¬ 
criminatory provisions in the agreements governing wages, 
rules and working conditions of locomotive firemen. The 
establishment of this law has been the avowed objective of 
the litigation which you launched against the Brotherhood, 
and which you continue to press. 

We can perceive of no half-way measures in the fulfill¬ 
ment of this requirement. There is either equality of 
rights, or there is discrimination. Discrimination exists 
if one fireman is allowed to try for promotion, while an¬ 
other may not; if one fireman may reach the top of the 
firemen’s roster and stay there during the remainder of his 
life, while another must accept promotion against his 
wishes; if one fireman is dismissed from the service for 
failure to take or to pass promotion examinations, while 
another is permitted to remain in service; if one fireman 
is denied an assignment, while another fireman with less 
seniority is allowed to have it. 

The current movement by the southeastern General Chair¬ 
men is based upon the demand that there be equality of 
rights for all firemen. They are prepared to eliminate 
by agreement with the carriers all discriminatory agree¬ 
ments, without qualification. 

This is no time to be contemplating compromise. Rather, 
attention should be focused upon the strength that can be 
marshalled in support of this movement to promulgate 
equality. The part to be played by the firemen you repre¬ 
sent is clear. They should be aligned without apparent 
exception in support of this move. We have no knowledge 
of what the attitude of the carriers, or the Brotherhood of 
Locomotive Engineers, will be. This Brotherhood’s duty 
has been made clear by the courts and we expect to discharge 
that duty to the best of our ability. 
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Solidarity in the face of this opposition is desirable as an 
assurance of success. A poll of the firemen you represent 
should be taken forthwith and the results communicated 
either directly to the General Chairmen on the respective 
properties, or to this office, in order that the certainty of 
their cooperation may be known and relied upon. 

Please favor us with this information at your early con¬ 
venience. 

Very truly yours, 


D. B. Robertson. 


P.S. Your letter of February 5th has just been received. 
The foregoing should be responsive to relevant matters 
in it. 

D. B. R. 


February 2, 1948. 

Mr. D. B. Robertson, President, 

Brotherhood of Locomotive Firemen and Enginemen, 
Keith Building, 

Cleveland, Ohio. 

Dear Mr. Robertson : 

The Provisional Committee to Organize Colored Loco¬ 
motive Firemen, of which I have the honor to be the Chair¬ 
man, views with interest the statement made by the Brother¬ 
hood of Locomotive Firemen and Enginemen on Monday, 
January 26th, urging equality of treatment between colored 
and white firemen on the southeastern railroads. 

I should like to express the hope that the railroads will 
promptly accede to your request for equal treatment for 
colored and white firemen and thereby wipe out long-stand¬ 
ing discriminatory practices which are a blot on the em¬ 
ployment relationships in the railroad industry. On behalf 
of the Provisional Committee to Organize Colored Locomo¬ 
tive Firemen, I ask that your Brotherhood live up to its 
fine statement by taking vigorous action in support of 
these demands for equal rights for colored firemen. 

As a first step, I ask that you immediately enter into 
arrangements with the railroads granting colored firemen 
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all the seniority rights of job tenure and assignments which 
flow from their long years of service as firemen. 

As a second step, necessary action must be taken to ensure 
the smooth transition of the colored fireman into the status 
of “ promotability” to the job of engineer. Complete fair 
play and the necessary training facilities must be accorded 
locomotive firemen to prepare them for this transition. 
Several decades of discrimination cannot be wiped out over 
night by the seemingly impartial application of rules for 
promotion which have grown up during the period of dis¬ 
crimination. In bringing about this much-needed reform, 
there must be safeguards against penalizing any colored 
fireman whose long service may make it more difficult 
for him to change from fireman to engineer. 

If these matters can be promptly solved, a great step 
forward will have been made in obtaining fair employment 
relationships in the railroad industry. Speed is of the 
essence, however, for every hour that these unseemly dis¬ 
criminations continue they stand out as a badge of dishonor 
in our daily life. 

Very truly yours, 

A. Philip Randolph, 

International President. 

Brotherhood of Locomotive Firemen 

and Enginemen, 

Cleveland, Ohio, 

Dear Sib : 

l 

This office, on behalf of the Federation of Southern 
Colored Locomotive Firemen Unions, representing colored 
locomotive firemen in the employ of member railroads of 
the Southeastern Carriers Conference, wishes to advise you 
that the proposals set forth below by the Brotherhood of 
Locomotive Firemen and Enginemen to modify the 1941 
agreement are objected to by the colored employees in the 
affected craft. 

BLFSE Proposals 

1. All firemen and helpers now in service or hereafter 
employed shall be in line for promotion to the position of 
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locomotive engineer. Each fireman and helper shall be 
called in seniority order and required to take examinations 
for promotion. Those who pass such examinations and meet 
all other requirements for promotion will be promoted to 
engineer. Those who decline to take the examinations or 
fail to qualify for promotion shall be dismissed from the 
service. 

2. All firemen and helpers who heretofore failed to pass, 
declined to take, or were not called for promotional exam¬ 
inations shall, subject to the provisions of Section 1 above, 
be called for promotion and required to pass the necessary 
examinations and otherwise qualify for promotion within 
a reasonable length of time (to be agreed upon) from the 
effective date of this agreement. 

These proposals are designed not to end discrimination 
in employment and promotion, but, on the contrary, are 
but a scheme concocted to completely eliminate Negro fire¬ 
men from their present employment in the railroad in¬ 
dustry. 

You are put on notice that the Jim Crow Brotherhood 
of Locomotive Firemen and Enginemen does not represent 
the colored locomotive firemen of the industry; that the 
above BLFE proposals are subversive of the Railway 
Labor Act and the decision of the U. S. Supreme Court in j 
the Tunstall case; and that objection is made, on behalf of 
the colored locomotive firemen, to the proposals submitted. 

You are further advised that should any conference 
be held relative to the aforementioned proposals, we demand 
we be notified and afforded opportunity of participation. 

Very truly yours, 


Archibald Bromsejl 
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Exhibit B 


December 18,1947. 

To All General Chairmen, BLF&E, District No. 3. 

Mr. C. A. Tweedy, Ill. Central 

Mr. John Stroud, St. L.-San Francisco. 

Sirs and Brothers: 

After careful consideration of developments resulting 
from litigation involving the Southeastern Agreement ef¬ 
fective February 22, 1941, and other schedule provisions 
covering assignments of promotable and non-promotable 
firemen, I have reached the conclusion that the Association 
of General Grievance Committees, District No. 3, should 
be convened. Please accept this communication as official 
notice that the Association will convene at 10 AM Thurs¬ 
day, January 8,1948, in Boom 1026 Keith Building, Cleve¬ 
land, Ohio. 

General Chairmen attending the meeting will be com¬ 
pensated by the Grand Lodge in accordance with Article 4, 
Section 1, Paragraph (h), reading: 

“Elective members of Committee on Joint Belations, 
General Chairmen attending meetings of the Asso¬ 
ciations of General Grievance Committees, Chairmen of 
State Legislative Boards attending meetings of the 
National Legislative Board, and members or others 
serving as witnesses at wage or legislative hearings, 
etc., per day .$12.50.” 

They will be reimbursed by the Grand Lodge for ex¬ 
penses in accordance with Section 3, Paragraph (c), which 
reads as follows: 

“Elected members of the Committee on Joint Bela¬ 
tions, General Chairmen attending meetings of the 
Associations of General Grievance Committees, Chair¬ 
men of State Legislative Boards attending meetings 
of the National Legislative Board, General Organizers 
and members or others serving as witnesses at wage 
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or legislative hearings, etc., shall receive the sum of 
twelve dollars and fifty cents ($12.50) per day for 
hotel expenses and meals when away from their home 
city working in the interest of the organization.” 


The foregoing provisions of onr laws were revised at 
the 35th Convention and became effective and applied 
retroactively on the date the convention convened. 

This communication is also addressed to General Chair¬ 
men Tweedy, Illinois Central, and Stroud, St. Louis-San ; 
Francisco because our organization on those lines is in¬ 
volved. They are requested to also attend the meeting i 
with the understanding their salary and expenses will he 
paid by the Grand Lodge in the same manner as the General 
Chairmen from roads in District No. 3. 


Please arrange to make your own hotel reservations and 
advise this office whether you will attend the meeting. 

Yours fraternally, 


D. B. Robertson. 


January 13, 1948. 


To All General Chairmen, BLF&E 

District No. 3 

Sirs and Brothers : 

January 8-10,1948, the Association of General Grievance 
Committees, District No. 3, was in session pursuant to call \ 
issued by the International President dated December 18, 
1947, (to consider all developments resulting from litigation 
involving the Southeastern Agreement effective February 
22, 1941, and other schedule provisions covering the as¬ 
signment of promotable and nonpromotable firemen. 

At this meeting all of the general chairmen in attendance 
were fully informed concerning all phases of the litiga¬ 
tion referred to including the effect of the decisions of the 
it might be stated that at the meeting our general counsel 
and associate counsel for the Brotherhood were present. 
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who afforded to all concerned a lengthy and concise resnme 
of the entire situation from a legal point of view. As a mat¬ 
ter of information on this feature, there are enclosed here¬ 
with to each general chairman copies of the Decision of the 
District Court in the Tunstall case involving our Brother¬ 
hood on the Norfolk and Southern Railway, including copies 
of statement prepared by Mr. Maupin, Counsel, all of which 
will be found self-explanatory. It is intended that copy of 
each of these documents be placed in the hands of the local 
chairmen on each system of railway involved, a sufficient 
supply being furnished for that purpose. 

At the meeting of the Association of General Grievance 
Committees, District No. 3, the following action was taken 
after extensive deliberations, with the advice and assistance 
of counsel: 


Cleveland, Ohio, 
January 9, 1848. 

To General Chairmen in Conference at Cleveland, Ohio, 
Pursuant to Call Issued by the International President, 
December 18,1947. 

Sms and Brothers : 

The subcommittee composed of Counsel, the International 
President, Assistant President, and General Chairmen 
Whitler, Louisville & Nashville RR., Lee, Atlantic Coast 
Line RR., and Flowers, Central of Georgia RR., respectfully 
submit the following report covering matters that have 
arisen out of the application of the Southeastern Mediation 
Agreement of February, 1941. 

(1) It is our opinion, and we so recommend: That 
a concerted movement be inaugurated on all southeastern 
railroads, including the Illinois Central and the St. Louis- 
San Francisco, and notice served pursuant to the provisions 
of the Railway Labor Act and individual agreements of 
a desire to make certain changes in the rules pertaining to 
the employment of firemen and helpers and the exercise of 
their seniority as such, including their promotion to the 
position of engineer. 
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(2) That before such notice is served upon the carriers, 
general grievance committees be required to consider and 
approve or disapprove the proposed changes within a period 
of time that will make possible their compliance with the 
suggested time when notice shall be served upon the in¬ 
dividual railroads. 

(3) That said notice shall be served on the individual 
carriers by the general chairmen on January 26, 1948. 

(4) That the changes suggested in the notice be set forth 
in general terms and not in the form of a complete agree¬ 
ment, but taking the precaution to preserve intact all pro¬ 
visions of the individual agreements not changed by the 
terms of the notice and the agreement resulting therefrom. 

(5) We attach hereto draft of the changes which we j 
recommend be embodied in the official notice to the carriers. 

4 

(6) We recommend that a subcommittee be appointed to 
draft the necessary letter of instructions to all general 
chairmen involved with respect to the matter of voting their 
respective committees on the proposed changes and serving 
the notice concurrently upon the carriers. 

I 

1. All firemen and helpers now in service or hereafter i 
employed shall be in line for promotion to the position of 
locomotive engineer. Each fireman and helper shall be 
called in seniority order and required to take examinations 
for promotion. Those who pass such examinations and meet 
all other requirements for promotion will be promoted to 
engineer. Those who decline to take the examinations or 
fail to qualify for promotion shall be dismissed from the 
service. 

2. All firemen and helpers who heretofore failed to 
pass, declined to take, or were not called for promotional 
examinations shall, subject to the provisions of Section 1 
above, be called for promotion and required to pass the 
necessary examinations and otherwise qualify for pro¬ 
motion within a reasonable length of time (to be agreed 
upon) from the effective date of this agreement. 
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3. Eliminate all provisions of existing agreements which 
limit in any manner the exercise of seniority of firemen 
and helpers, hostlers and hostler helpers. 

4. All provisions of existing agreements not in conflict 
with or modified by the foregoing shall remain unchanged. 

In conformity with the foregoing action, there are also 
enclosed herewith copies of proposition or notice to he 
served upon the railroads as of January 26, 1948. It is 
likewise intended that copy thereof be furnished to all 
of the local chairmen on the respective railroad properties 
and in addition, copy be furnished to person or persons who 
have been looked upon or considered as acting as so-called 
spokesmen for the Negro firemen. This latter action is 
deemed to be necessary because of certain findings by the 
courts to the effect that it is the duty of the Brotherhood 
as the statutory representative of the craft or class of 
employees comprised of locomotive firemen on the dif¬ 
ferent railroad properties to notify so-called minority 
groups of any contemplated action intending to change 
existing agreements which shall affect all of the individual 
employees in that craft or class. According to advice of 
counsel, presentation of the notice to be served upon the 
respective railroad managements on January 26, 1948, 
to the spokesmen of the Negro firemen in the various 
localities, or on the different properties shall constitute 
compliance with the requirements of the courts. 

Under the law of the Brotherhood (Article 15, Section 
20, paragraph (b)) it is necessary for the members of gen¬ 
eral grievance committees on the railroads involved to vote 
on the proposition that has been adopted by the Association. 
Accordingly, copies of ballot to be completed by local chair¬ 
men are enclosed herewith for transmission by each general 
chairman to the members of his general grievance commit¬ 
tee. On railroads with only one lodge, each member of the 
committee should vote on the proposition. 

After vote of the general grievance committee on each 
system of railway favoring the proposal, it should be the 
purpose of the general chairmen to formally serve said 
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notice upon his management on January 26,1948, and copy 
of the notice should be furnished the International Presi¬ 
dent. 

In all cases the International President should be advised 
by the general chairman concerning the vote of the gen¬ 
eral grievance committee on each railroad with respect , 
to participating in the movement. 

In submitting this report, it seems appropriate to set 
forth that adoption of the proposal referred to by the As- I 
sociation of General Grievance Committees, District No. 

3, and the inauguration of a movement to bring about the 
consummation of an agreement in line therewith on the \ 
different railroad properties are matters which have been ! 
forced upon the Brotherhood by the courts. It does not seem 
necessary herein to recite all of the developments of the 
past involving efforts of the organization to promulgate j 
rules whereby all of the service covered by our agreements 
would be fully protected because of the presence of numer¬ 
ous nonpromotable firemen on the railroads. For a long 
period of time percentage agreements have been in force 
whereby assignments in the different classes of service as 
between promotable and nonpromotable firemen were regu¬ 
lated. On one major carrier at least this percentage ar¬ 
rangement was attacked in the courts on the ground that it i 
deprived nonpromotable firemen of the full exercise of their 
seniority rights. Much litigation was then carried on, 
and in the final decision by the court the percentage arrange- I 
ment was held to be valid. With this agreement thus sane- I 
tioned by the courts, the Brotherhood sought to establish a i 
uniform arrangement on all railroads involved in the South¬ 
eastern section, all of which effort culminated in adoption i 
of the Southeastern Agreement of February, 1941. In the 
present litigation, however, the courts have declared totally 
invalid the provisions of the Southeastern Agreement and; 
all other agreements dealing with assignments as between 
promotable and nonpromotable firemen on a percentage 
basis. In other words, any agreement is illegal, as stated 
by the courts, if by its terms it does not apply uniformly 
and without discrimination to all employees alike. In reach¬ 
ing this conclusion as to discrimination in the assignment of 
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promotable and nonpromotable firemen, the courts have 
similarly branded as discriminatory the practice of railroads 
in not promoting all qualified firemen to positions as en¬ 
gineers. In a word, the courts have held that while some 
firemen have never been promoted to positions as engineer 
because of practices or policy of railroad management, 
it is the duty and the responsibility of the Brotherhood as 
the statutory representative of the entire craft or class to 
remove this distinction or discrimination in the matter of 
promotion. Under all the circumstances based upon the 
best legal advice available to the Brotherhood, no alternative 
is presented except as indicated in the action of the Associa¬ 
tion of General Grievance Committees, District No. 3, 
hereinbefore reproduced and as covered in the notice to be 
served upon the railway managements as of January 26, 
1948. In substance, no further legal recourse is available. 
The Brotherhood and the railroads must, therefore, find a 
way to comply with the orders of the courts, including the 
Supreme Court of the United States. 

Yours fraternally, 

D. B. Robertson. 

Cleveland, Ohio. 

January 12, 1948. 

Mr. D. B. Robertson, 

President, BLF&E, 

318 Keith Building, 

Cleveland 15, Ohio. 

Dear Sib: 

I have been requested to review the situation resulting 
from suits which have been brought against the BLF&E 
by negro firemen employed on several of the Southeastern 
railroads. This request was made to me because of the 
temporary absence from Cleveland of Mr. Harold C. Heiss, 
general counsel of the BLF&E, and because, as one of the 
attorneys representing the BLF&E in this litigation, I am 
familiar with it. 
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Since Angnst, 1942, six separate suits have been entered 
by negro firemen against the BLF&E and the respective 
railroads by which these negroes are employed, namely, ; 
the Louisville & Nashville, the Norfolk Southern, the Sea¬ 
board Air Line, the Atlantic Coast Line and the Southern. 
In each case the suit was against the BLF&E and the 
carrier jointly. 

In every case the basis of the complaint was alleged dis¬ 
crimination against all negro firemen employed by the ; 
railroad, by reason of the adoption and enforcement of the 
Washington Mediation Agreement of February, 1941, and 
other similar agreements between the railroads and the 
BLF&E, as representative of the firemen, so far as such 
agreements have the effect of limiting the right of non- 
promotable firemen to exercise straight seniority. Gen¬ 
erally speaking, the provisions complained of were the 
percentage clauses and the provisions which prevent or 
limit service on Diesels by nonpromotable men. 

Two of these case—Steele v. BLF&E, and Louisville & 
Nashville Kailroad, and Tunstall v. BLF&E and Norfolk I 
Southern Railroad—have been carried to the Supreme ; 
Court of the United States. The Tunstall case has been 
taken to that Court twice. Every effort has been made to j 
convince the courts that the provisions of the agreements 
attacked by the negroes do not discriminate unfairly j 
against the negro firemen, but these efforts have been 
unsuccessful. In my opinion the results of the litigation 
are final and no further action can be taken in the courts 
to reverse or modify their decisions with any chance of 
success. 

Stated very briefly, the effect of these decisions is that 
the provisions complained of in existing agreements do 1 
unfairly discriminate against negro firemen, insofar as 
they deprive them of the right to exercise straight seniority, 
and must be discontinued ; that any negro firemen who has 
been deprived of an assignment to which his seniority would 
entitle him has a valid claim for damages against the Bro¬ 
therhood, and that the policy of the railroads of refusing 
promotion to negro firemen is unfair and discriminatory, 
and it is the duty of the BLF&E, as bargaining agent under 
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the Railway Labor Act for the entire craft of firemen, to 
correct any discrimination against the negro minority of 
the craft, including the denial of promotion. 

At this time the BLF&E and the Norfolk Southern Rail¬ 
road have been enjoined from applying the percentage 
features of the Washington Mediation Agreement on that 
railroad, and Tom Tunstall, a negro fireman on that road, 
has obtained a money judgment against the Brotherhood, 
An injunction is in force against the BLF&E and the Sea¬ 
board Air Line, forbidding the application of the contract 
provision which prevents the employment of negro fire¬ 
men on Diesels. An injunction has been granted—but is 
temporarily stayed—forbidding further enforcement of 
similar provisions in the agreements between the BLF&E 
and the Atlantic Coast Line and the BLF&E and the 
Southern. 

There is every reason to expect the same results in the 
other suits now pending and in suits that may hereafter 
be brought involving carriers which have not yet been sued. 
Unless the situation is remedied, the institution of further 
suits is a virtual certainty. It is most important that the 
Brotherhood take prompt steps to conform existing agree¬ 
ments to the requirements of the courts, including both 
agreements with railroads already parties to suits and agree¬ 
ments containing similar provisions with railroads which 
have not yet been sued. Failure to act promptly might be 
construed as defiance of the authority of the courts, and will 
almost certainly result in a flood of new litigation (wherein 
the Brotherhood can expect scant sympathy from the courts) 
in the imposition of further injunctions, and in the award 
of damages which may well reach a very considerable sum. 

It would seem that only two possible courses of action are 
open, namely: 

1. To negotiate with the carriers for the elimination of 
all provisions in existing agreements which limit the right 
of nonpromotable firemen to exercise straight seniority 
(which provisions the courts have held to be invalid and 
unenforcable), without change in the other provisions 
thereof. 
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2. To negotiate with the carriers new agreements designed 
to meet the requirements of the court decisions. 

The first alternative is subject to serious objection. It 
will result in unfairness and discrimination against tbe 
•promotable firemen. The nonpromotable man, whether 
white or negro, would be permitted to serve as a fireman, 
with full seniority rights, without being required to take 
or pass examinations so as to qualify himself for service 
as a fireman and for promotion to engineer; whereas the 
promotable man would be required to pass such examina¬ 
tions and be penalized for refusal or failure. 

Moreover, the first alternative does not meet that part 
of the decisions which holds that the policy of the railroads, 
denying promotion to all negro firemen because of their 
race, is arbitrary discrimination against the negro minority 
of the craft, which it is the duty of the Brotherhood to cor¬ 
rect. Litigation for the specific purpose to compel the 
granting of opportunity for promotion to negro firemen has 
been threatened, and, in the absence of voluntary action, is 
almost inevitable. In the light of the expressions of the 
courts in pending cases, the result of such litigation is hardly 
open to any reasonable doubt. 

The second alternative, if adopted, must provide for 
absolute equality of opportunity and treatment of all mem¬ 
bers of the craft, if it is to meet the requirements of the 
law as established by the recent decisions. Every fireman, 
white and negro, must be given the same opportunity for 
promotion, must be required to pass the same tests in order 
to qualify for continued service as fireman and for promo¬ 
tion to engineer, and must be subject to the same penalties 
for refusal to take or failure to pass those tests. Discrimi¬ 
nation would then be wholly absent; on the contrary, com¬ 
plete impartiality would be exercised. Every fireman, re¬ 
gardless of color or previous status, would be afforded the 
same treatment, and his advancement, his loss of seniority, 
or his discharge, as the case may be, would be dependent 
wholly upon his own ambition and ability. 

The adoption of the second alternative would, no doubt, 
result unfavorably to some individual firemen, but that 
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cannot be avoided. Exceptions designed to take care of 
cases of individual hardship would destroy the equality of 
treatment upon which the courts insist, and any agreement 
which attempts to embody such exceptions will be worthless 
from a legal standpoint. It will also be difficult to defend 
upon the basis of logic and consistency. 

It is almost inevitable that some nonpromotable men, 
both white and colored, will object to forced promotion. They 
will prefer to remain in service as firemen, to retain their 
seniority as such, and to be relieved of any requirement to 
take and pass examinations, with no penalty for refusal or 
failure. Some will be unable to pass and will suffer the 
penalty of failure. But equality of treatment as to all is 
demanded by the courts, and there cannot be equality of 
treatment without some casualties. 

Yours very truly, 

Wm. G. Maupin, 
Attorney at Law. 

15 February 1947. 

Harold C. Heiss, Esquire 

Russell B. Day, Esquire 
714 Keith Building 
Cleveland, Ohio 

Ralph M. Hoyt, Esquire 
First Wisconsin National Bank Bldg. 

Milwaukee 2, Wisconsin 

Gentlemen : 

In re Benjamin v. L. & N. RR. Co. et al., U. S. Dist. Ct., 
E. D. Ky. 

Hinton v. Seaboard Air Line RR. Co. et al., U. S. Dist. 
Ct., E. D. Va. 

Rolax v. Atlantic Coast Line RR. Co. et al., U. S. Dist. 
Ct. E. D. Va. 

Tunstall v. Norfolk Southern Ry. Co. et al., U. S. Dist. 
Ct. E. D. Va. 

Steele v. L. & N. RR. Co., Circuit Court, Jefferson 
County, Ala. 
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This letter is to state oar understanding of the result 
of conference held February 14, 1947 in room 1026 Keith 
Building, Cleveland, Ohio, between on our side: 

S. H. Clark, President, Association of Colored Railway 
Trainmen & Locomotive Firemen 

J. F. Little, Jr., 1st Vice-President and Assistant Gen¬ 
eral Chairman, ACRT&LF 

Arthur Lewis, President, International Association of 
Railway Employees, Inc. 

L. R. Moloy, General Chairman, I.A.R.E. 

B. W. Steele, General Chairman, IARE, L & N System 

George Palmer, General Chairman, IARE, Southern 
System 

Will Ray, General Chairman, IARE, Atlantic Coast Line 
System 

Joseph C. Waddy, National General Chairman, ACRT& 
LF, and Assistant General Counsel, ACRT&LF and 
IARE 

Charles H. Houston, General Counsel, ACRT&LF and 
IARE and on your side: 

D. B. Robertson, President, Brotherhood of Locomotive 
Firemen & Enginemen 

Thad S. Lee, General Chairman, BLF&E, Atlantic Coast 
Line System 

W. E. Mitchell, General Chairman, BLF&E, Seaboard 
Air Line System 

L. B. Johnston, General Chairman, BLF&E, Southern 
System 

Harold C. Heiss, General Counsel, BLF&E 

Ralph M. Hoyt, Counsel, BLF&E 

Our conference was held without prejudice and upon the 
understanding that no statements made in the conference by 
either side would be admissible in any litigation. 

We discussed the possibility of amicable adjustment of 
all litigation and amicable settlement of all disputes. We 
submitted the following proposals for settlement: 

1. abolition of the Southeastern Carriers Conference 
Agreement, February 18, 1941, Diesel engine agreements 
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and related agreements involving percentage limitations on 
Negro locomotive firemen’s employment and curtailment 
of their seniority rights; 

2. elimination of the nonpromotable policy and creation 
of uniform rules and working conditions for all locomotive 
firemen, without regard to race—granting the Negro loco¬ 
motive firemen in service a reasonable time to prepare them¬ 
selves to quality for promotional examinations; 

3. change in hiring policies whereby no restrictions would 
be placed by the BLF&E directly or indirectly on the hiring 
of Negroes as locomotive firemen; 

4. the instigation and implementation of a policy of fair 
and impartial representation for all members of the class 
or craft, without regard to race or union membership, by 
the BLF&E on all properties where the BLF&E is the bar¬ 
gaining representative of the class or craft under the Rail¬ 
way Labor Act; 

5. Brotherhood membership for the Negro firemen on the 
same terms as white firemen. 

We discussed each item separately and in relation to the 
whole program. We emphasized repeatedly on our part that 
the proposals submitted by us constitute one unified whole, 
and that any solution reached must embrace at least all 
items, with the possible exception of the problem of Broth¬ 
erhood membership. We attempted to make it clear that we 
seek no special favors or dispensations for Negro firemen; 
that all we want is justice and fairness and a reasonable 
time to meet the same rules and working conditions as the 
white firemen. We further offered to bear our share of the 
expense of those negotiations and fair and impartial activi¬ 
ties of the BLF&E as class or craft representative which 
are addressed to the class or craft as a whole, or which upon 
occasion might be for the particular benefit of an indi¬ 
vidual Negro fireman. 

No conclusions were reached as a result of the conference 
but Mr. Robertson stated he would call us back for further 
conference about March 15, 1947 with the General Com¬ 
mittee of the Southeastern Carriers 9 properties. Our activi- 
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ties meanwhile will be directed toward canvassing the 
Negro firemen and as far as we are able to ascertain 
their individual positions on the issues involved. In the 
spirit of amity we herewith assure you that in the above 
captioned Benjamin, Hinton and Rolax cases you need not 
enter an appearance or plead until after twenty days from 
receipt of notice by registered mail to plead. In the Steele 
case we will not object to a continuance to March 30, 1947 
for answering the interrogatories. In the Tunstall case 
we think you had better proceed to perfect your appeal, if 
desired, without reference to the conference. We shall 
proceed to file suit on the 1928 St. Louis-San Francisco 
agreement, after examining subsequent agreements affect¬ 
ing the firemen on that property to determine whether we 
can omit the BLF&E as party defendant. 

We are advising'our local counsel, and will appreciate 
your acknowledgment of this letter. 

Yours very truly, 

/ (Sgd.) Charles H. Houston, 
(Sgd.) Joseph C. Waddy. 


February 2, 1948. 


To All Members BLF&E 
Southeastern Railroads, 

Illinois Central, and 
St. Louis-San Francisco 

Sirs and Brothers: 

On January 8-10, 1948, the general chairmen of south¬ 
eastern railroads comprising the Association of General 
Grievance Committees, District No. 3, were in session at 
Cleveland, Ohio, pursuant to call issued by the International 
President to consider all developments resulting from litiga¬ 
tion instituted against the Brotherhood on certain railroads 
involving the Southeastern Agreement of February 18, 
1941, and other schedule provisions covering the assignment 
of promotable and nonpromotable firemen. 
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Since August, 1942, six separate suits have been entered 
by Negro firemen against the Brotherhood and the Louis¬ 
ville and Nashville RR., the Norfolk Southern RR., the Sea¬ 
board Air Line Ry., the Atlantic Coast Line RR., and the 
Southern Railway. In such suits the basis of the complaint 
was alleged discrimination against all Negro firemen em¬ 
ployed by the respective railroads by reason of the adop¬ 
tion and enforcement of the Southeastern Agreement of 
February, 1941, and other similar agreement provisions 
which limit the right of nonpromotable firemen to exercise 
straight seniority. Generally speaking, the complaint of the 
Negroes was directed against the so-called percentage agree¬ 
ments and the provisions which prevent or limit the use of 
nonpromotable firemen on Diesel locomotives. 

Two of these cases (Steele vs. BLF&E and the L&NRR., 
and Tunstall vs. BLF&E and the Norfolk Southern Rail¬ 
road) have been carried to the Supreme Court of the United 
States. The Tunstall case has been taken to that court 
twice. In all of this litigation every effort has been made 
by our Brotherhood to convince the courts that the provi¬ 
sions of the agreements attacked by the Negroes do not dis¬ 
criminate unfairly against them. But decisions have been 
handed down by the courts which, stated briefly, hold that 
existing agreements do unfairly discriminate against Negro 
firemen in so far as they deprive the Negro firemen of the 
right to exercise straight seniority and that such agreements 
must be discontinued; that the policy of the railroads of 
refusing promotion to Negro firemen is unfair and dis¬ 
criminatory, and that it is the duty of the BLF&E as 
bargaining agent under the Railway Labor Act for the entire 
craft of firemen, to correct any discrimination against the 
Negro firemen, including the denial of promotion. 

At the present time the BLF&E and the Norfolk South¬ 
ern Railroad have been enjoined from applying the per¬ 
centage features of the Southeastern Agreement of Febru¬ 
ary, 1941, and Tom Tunstall, a Negro fireman on that road, 
has obtained from the courts a money judgment against the 
Brotherhood. An injunction is in force against the BLF&E 
and the Seaboard Air Line Ry., forbidding the application 
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of the provisions of the agreement which prevent the em¬ 
ployment of Negro firemen on Diesels. An injunction has 
also been granted, but is temporarily stayed, forbidding 
further enforcement of similar provisions in the agreements 
on the Atlantic Coast Line BE and the Southern By. 

The serious implications in the existing situation, as al¬ 
ready laid down by the decisions of the courts, is readily 
recognizable. Of greater importance, unless the situation ; 
is remedied, is the fact that further suits may be instituted, 
in which event any failure of the Brotherhood to meet the 
requirements of the courts’ decisions may he construed as 
defiance of the authority of the courts and may result in 
the imposition of further injunctions and in the award of 1 
money damages against the organization, the extent of which 
could not, of course, be foretold. All of this necessarily j 
impelled a meeting of our Association of General Grievance 
Committees, District No. 3, looking toward the drafting of 
necessary plans for the revision of existing agreements on 
the southeastern railroads so as to eliminate all provisions 
held by the courts to he discriminatory against the Negro 
firemen. j 

Legal counsel for the Brotherhood has advised that 
the course adopted and authorized by the Association must 
provide for absolute equality of opportunity and treatment 
of all members of the craft of locomotive firemen in order 
to meet the requirements of the courts’ decisions. Every i 
fireman, both white and colored, must be given the same op¬ 
portunity for promotion; must he required to pass the same 
tests in order to qualify for continued service as fireman and 
for promotion to engineer; and must be subject to the 
same penalties for refusal to take, or failure to pass, those 
tests. Discrimination would then be wholly absent and com¬ 
plete impartiality established, thus affording to every fire¬ 
man the same treatment as to job assignments based upon, 
seniority and advancement for promotion based upon in-; 
dividual initiative and ability. 

This objective has found expression in a proposal adopted 
by the Association of General Grievance Committees, Dis¬ 
trict No. 3, which the general chairmen were authorized to 
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file with the railroads on January 26, 1948. The proposal 
provides: 

1. All firemen and helpers now in service or hereafter 
employed shall be in line for promotion to the position 
of locomotive engineer. Each fireman and helper shall be 
called in seniority order and required to take examinations 
for promotion. Those who pass such examinations and 
meet all other requirements for promotion will be promoted 
to engineer. Those who decline to take the examinations or 
fail to qualify for promotion shall be dismissed from the 
service. 

2. All firemen and helpers who heretofore failed to pass, 
declined to take, or were not called for promotional ex¬ 
aminations shall, subject to the provisions of Section 1 
above, be called for promotion and required to pass the 
necessary examinations and otherwise qualify for promo¬ 
tion within a reasonable length of time (to be agreed upon) 
from the effective date of this agreement. 

3. Eliminate all provisions of existing agreements which 
limit in any manner the exercise of seniority of firemen 
and helpers, hostlers and hostler helpers. 

4. All provisions of .existing agreements not in conflict 
with or modified by the foregoing shall remain unchanged. 

As previously indicated, this proposal is designed to 
meet the requirements of the decisions of the courts. These 
decisions, according to counsel, are final and no further 
action can be taken in the courts looking toward a reversal 
or modification of such decisions with any chance of success. 
It is thus readily seen that the efforts of the Brotherhood 
to establish the validity of the agreements which have been 
attacked by the Negro firemen have been unsuccessful. 

Since serving of the notice upon the railroads as above in¬ 
dicated on January 26,1948, certain interests hostile to our 
Brotherhood have seized upon this situation as holding 
promise of doing injury to the Brotherhood. Much propa¬ 
ganda is accordingly being disseminated which, as usually 
is the case, is not based upon fact. This brief summary 
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will therefore serve to place in the hands of onr members 
in the southeastern section of the United States an accurate 
appraisal of the existing situation. Previously, full and 
detailed information upon the subject, including the de¬ 
cisions of the courts, was forwarded to all general chairmen 
and local chairmen of railroads involved, all of which it is 
hoped will be carefully reviewed. In closing, the sincere 
hope is expressed that our members will ignore all types of 
propaganda which may be disseminated from any source 
concerning any phase of this important subject and the 
steps initiated by the Brotherhood which we have been 
forced by the courts to take. In the past, the successes of 
the Brotherhood have only been found possible because of 
the solidarity, the loyalty, and the staunchness with which 
the membership has supported the organization. The same 
solidarity, staunchness, and loyalty are as necessary now as 
they have been in the past, and being thus fortified we face 
the future with promise of coping with and solving the 
existing problems in a satisfactory manner. 

Yours fraternally, 

D. B. Robebtson. 


Affidavit of Joseph C. Waddy Opposing Motions to Dis¬ 
miss or Stay Pboceedings 

Distbict of Columbia, ss: 

Joseph C. Waddy on oath states he is a member of the 
bar of this Court, one of the attorneys of record herein, and 
since 1940 has been one of the attorneys for numerous 
locomotive firemen employed on defendant carriers and 
other railroads thruout the southeastern section of the 
United States and has personal knowledge of the matters 
herein set forth. 

That while all the parties to this action are nonresidents, 
the defendant carriers maintain offices, solicit business and 
have employees and do a regular, substantial and con¬ 
tinuous business in the District of Columbia. Defendant 
Brotherhood of Locomotive Firemen & Enginemen main- 
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tains an office here headed by one of its national vice-presi¬ 
dents, has local lodges, collects and receives dues, carries 
on collective bargaining and other business and generally 
does a regular, substantial and continuous business in this 
District. 

That the Notice of January 26, 1948 was served in iden¬ 
tical terms on all defendant carriers herein, and it is to the 
great advantage and savings of plaintiffs to have them all 
in one suit here in the District of Columbia; that most of 
the evidence will be documentary and has already been 
submitted to the Court, and there will be no large expense 
or inconvenience of bringing witnesses from other juris¬ 
dictions. 

That in support of their charges of unfair representation 
by the Brotherhood plaintiffs thru affiant attach the fol¬ 
lowing correspondence: 

i 

Letters June 28, July 9, 1947 and March 23, 1948 to 
the Brotherhood; 

Letters July 11, 1947 and April 8, 1948 from the 
Brotherhood. 

(Signed) Joseph C. Waddy. 


Subscribed and sworn to before me this 10th day of 
April, 1948. 


, Notary Public. 


June 28, 1947. 

Harold C. Heiss, Esquire 
General Counsel 

Brotherhood of Locomotive Firemen & Enginemen 
Keith Building 
Cleveland, Ohio 


Deae Mb. Hjeiss: 

In the course of the argument on the Tunstall Case be¬ 
fore the United States Circuit Court of Appeals, 4th; in 
Asheville, North Carolina, June 24, 1947, Mr. Maupin 
stated the Brotherhood of Locomotive Firemen & Engine- 
men was holding its convention in San Francisco this year 
and that the entire question of the position of the Negro 
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locomotive fireman, in relation to the railway labor situ¬ 
ation and to the Brotherhood, would be carefully reviewed. 

This letter is to raise the following questions and make 
the following proposals: 

1. What dates will the convention be held, and where¬ 
abouts in San Francisco ? 


2. Can arrangements be made for the Presidents and 
General Chairmen of the Association of Colored Railway 
Trainmen and Locomotive Firemen and the International 
Association of Railway Employees, and Mr. Waddy and I, 
as counsel, to meet with the Brotherhood officers or com¬ 
mittees who will have the questions concerning the Negro 
locomotive firemen under consideration? We feel it would 
be helpful if such officers or committees could have our point 
of view direct rather than an interpretation through some 
third party. 

3. Do Brotherhood procedures permit any of us to ad¬ 
dress the Grand Lodge itself? 

4. Is there any material we can furnish to assist the 
Brotherhood officers, committees or the Grand Lodge itself 
regarding the matter? 


We are not writing this letter merely for the record but 
in a sincere desire to be helpful and cooperative as far as 
possible. We are prepared to come to San Francisco if 
there is reasonable assurance our presence can contribute 
anything. You appreciate we should not want to make such 
a long trip and lose so much time merely to cool our heels. 
This does not ask you for action commitments, but we 
would like reasonable assurance we should be called in for 
conferences or discussions at the proper levels. 

Will you please discuss the points in this letter with the 
proper Brotherhood officials and advise us as soon as pos¬ 
sible, so that if we are to come to San Francisco, we may 
have ample time to make our plans. 

Your very truly, 


Charles H. Houston, 
Joseph C. Waddy. 


i 


July 9, 1947. 


Registered: Return Receipt Requested. 






78 


Harold C. Heiss, Esquire 
General Counsel 

Brotherhood of Locomotive Firemen & Enginemen 
Keith Building 
Cleveland, Ohio 

Dear Mr. Heiss: 

On June 28, 1947, we wrote you with reference to Mr. 
Maupin’s statement at Asheville, North Carolina, June 24, 
1947, to the effect that the entire question of the position of 
Negro locomotive firemen would he considered at the 
Brotherhood’s convention in San Francisco this year, and 
requested information concerning the time and place of the 
convention; whether a committee headed by us representing 
the Negro firemen would be permitted to state our point of 
view to the convention; and whether there is any material 
we can furnish to assist the Brotherhood in its consider¬ 
ation of the problem. 

Since we have received neither an acknowledgment of, 
nor a reply to, that letter, we are writing to you again and 
are enclosing a copy of our letter of June 28, with the 
request that you advise us concerning the questions raised 
therein at an early date. 

Very truly yours, 

Charles H. Houston, 

Joseph C. Waddy. 

Enclosure. 


July 11, 1947. 

Houston, Houston, Hastie & Waddy 
Attornevs-at-Law 
615 F Street, Northwest 
Washington 4, L. C. 

Gentlemen : 

Your letter of June 28 was received in proper time, and 
today your letter of July 9 is at hand. Your inquiry has 
been the object of due and timely consideration by the ap- 
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propriate officers, but delay in responding has been oc¬ 
casioned solely by my own rush of work. 

Regarding the deliberations scheduled for the Brother¬ 
hood’s convention, I would explain that it is the custom of 
the Brotherhood’s local lodges to submit, in advance of 
the convention’s assembly, proposed amendments to the 
Brotherhood’s laws, and other subjects for deliberative 
consideration by the convention. These formal proposals 
often become the nucleus of considerations and actions far 
exceeding in scope and significance the initial proposal. 

The subject of altering the Brotherhood’s laws govern¬ 
ing membership qualifications by eliminating the present 
conditions based on race, color, etc. has been made the sub¬ 
stance of a formal proposal to the convention, this action 
being prompted in part by the New York Anti-Discrimina¬ 
tion Law. It is anticipated that this proposal will develop 
on the floor of the convention to include the entire question 
regarding the position of the Negro firemen. Whether this 
will in fact occur, however, cannot be predicted with abso¬ 
lute certainty, for it is dependent, in part at least, upon the 
inclinations of, and the time available to, the convention’s 
delegates. 

It is for this reason, and the further fact that the Brother¬ 
hood has already had the benefit of your views as a result 
of the recent conferences held here in Cleveland between 
you and your clients, and the Brotherhood officers and gen¬ 
eral chairmen, that I cannot consistently recommend that 
you invest the time and expense of a trip to San Francisco 
for the purpose suggested. 

Very truly yours, j 

(Signed) Harold C. Heiss. 


i 


6a 
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Brotherhood of Locomotive Firemen and Enginemen, 
Cleveland, Ohio, D. B. Robertson, President. 

April 8, 1948. 

Mr. Charles H. Houston, 

Mr. Joseph C. Waddy, 

Attorneys-at-Law, 

615 F. Street, N. W., 

Washington 4, D. C. 

Dear Sms: 

Acknowledgment is made of your letter of March 23rd 
containing, with respect to the notice of January 26, 1948, 
requests for information that may he divided into two 
categories—(1) that you be advised of the actions and atti¬ 
tudes of the carriers toward the proposals made by the 
Brotherhood in the notice, and (2) that you be advised as 
to the minimum compromise acceptable to the Brotherhood. 

By way of introduction, permit me to say that with re¬ 
gard to the notice of January 26, 1948, the Brotherhood 
has substantively and procedurally sought to adhere to 
the rules of conduct laid down for the guidance of labor 
organizations by the Supreme Court of the United States. 
That is to say, so far as the subject matter of the notice is 
concerned, we have undertaken to secure the elimination of 
all discriminatory practices on the railroad properties in 
the southeastern region and the achievement of working 
conditions whereunder all enginemen will be provided with 
equal rights,. opportunities, and obligations. Relative to 
notice, and service of the demand of January 26, 1948, and 
its progression through the various channels of negotiation 
and other bargaining processes prescribed by the Railway 
Labor Act, we likewise have endeavored, and will endeavor, 
to conform to law. 

The notice of January 26, 1948, initiated a program 
having for its objective the eradication of discriminatory 
practices condemned by the courts upon your complaint 
which program, fashioned as it was from suggestions made 
by you, ought now to command your complete support as 
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it progresses through the bargaining process. As we see 
it, the tactics to be employed and plan to be followed in the 
course of securing the adoption of any proposal, are left to 
the discretion and determination of the collective bargain¬ 
ing representative. Release of plans and strategy, or the 
terms of * ‘minimum compromise”,—assuming the unlikely, 
namely, that the collective representative has arrived at 
them so far in advance,—would be destructive of collective 
bargaining and anomalous to it. These considerations mo¬ 
tivate against the piecemeal issuance of statements as col¬ 
lective bargaining goes on. Of equal importance seems 
to be the fact that an advance announcement by one of the 
parties to negotiations as to the irreducible minimum of its 
demand would be to that extent a refusal to carry out the 
statutory duty of “bargaining”. I have been advised that 
entry into conferences with a closed mind is the equivalent 
of refusal to bargain collectively. In these circumstances, 
we regard any statement as to the actions and attitudes of 
the negotiators, or the terms of “minimum compromise”, 
to be completely incompatible with the collective bargain¬ 
ing process. Suffice it to say that the Brotherhood stands 
ready to enter into an agreement with the carriers incorpo¬ 
rating the terms of the notice of January 26, 1948. 

In closing, I wish to direct attention to the last paragraph 
of my letter to you under date of February 10,1948. There 
I mentioned that unity in the ranks of firemen will assure 
the success of the program, which our general committees 
have already combined to promote. I renew my suggestion 
that you take a poll of the firemen you represent and com¬ 
municate to us the results of your canvass. 

Very truly yours, 

(Signed) D. B. Robertson. 
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March 23, 1948. 


Mr. D. B. Robertson, President 

Brotherhood of Locomotive Firemen & Enginemen 

Keith Building 

Cleveland, Ohio 

Dear Mr. Robertson : 

On behalf of George Palmer (Southern), Adam Wright 
(Seaboard), Eugene Carter (Atlantic Coastline), Arthur 
Lewis (Illinois Central), Cyrille Salvant (L. & N.), Curtis 
Washington (Central of Georgia), N. L. Bogan (Frisco), 
Tom Tunstall (Norfolk-Southern), George Sams (G. M. 
& 0.) and other Negro locomotive firemen represented by 
the Brotherhood of Locomotive Firemen and Enginemen, 
as their attorneys we herewith call on the Brotherhood for 
a full report as to what action the Brotherhood has taken 
pursuant to its Notice of January 26, 1948, served on the 
carriers, set out in Palmer v. Southern Railway Company, 
U. S. District Court, District of Columbia, Civil No. 662-48, 
and in Salvant v. L. & N. Railroad Company , U. S. District 
Court, Western District of Kentucky, Civil No. 1441: 

1. Have all the carriers rejected the Brotherhood’s pro¬ 
posals in their original form? 

2. If not, what carriers have agreed to the Brotherhood’s 
proposals in the original form? 

3. Have any carriers made counter-proposals? 

4. If so, what carriers and what are the counter-pro¬ 
posals? 

5. Have any carriers indicated willingness to accept one 
or more of the proposals submitted by the Brotherhood 
January 26, 1948, while rejecting other proposals con¬ 
tained in said Notice? 

6. If so, please indicate what carriers were willing to 
accept what proposals. 
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7. Has the Brotherhood requested a regional committee 
of the carriers to negotiate further on the negotiations? 

8. If so, have the carriers agreed to form such commit¬ 
tee? 

9. Has the Brotherhood received notice that the car¬ 
rier’s committee has been formed? 

10. Have a place and date been set for the first meeting 
of the conference committees? 

11. If so, where and when? 

Please also advise us what is the minimum compromise 
the Brotherhood will accept under its proposals of Janu¬ 
ary 26, 1948, and how far the Brotherhood is prepared 
to go to force the carriers to accept its proposals of Janu¬ 
ary 26, 1948. 

Yours very truly, 

Charles H. Houston, 
Joseph C. Waddy. 

Order Overruling Motions to Dismiss 

This cause came on to be heard upon the respective mo¬ 
tions to dismiss filed herein by the defendants Southern 
Railway Company, the Atlantic Coast Line Railroad Com¬ 
pany, the Brotherhood of Locomotive Firemen and En- 
ginemen, and the alternative motion to dismiss or stay 
cne proceedings filed by the Seaboard Air Line Railroad 
Company, and after argument by counsel and submission 
to the Court, it is by the Court this 13th day of April, 1948, 
adjudged, ordered and decreed, 

That said motions be, and each of them is, hereby over¬ 
ruled. 

Order Granting Summary Judgment 

This cause came on to be heard on the motion for sum¬ 
mary judgment filed herein by defendants Brotherhood 
of Locomotive Firemen and Enginemen Lodge No. 7 ‘‘Po¬ 
tomac,” Brotherhood of Locomotive Firemen and Engine- 
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men Lodge No. 532 “ National Capitol, ’ ’ Marven McQuade 
and William E. Lacey; and after argument of counsel and 
submission to the Court, it is by the Court this 29th day 
of April, 1948, adjudged, ordered and decreed, 

That the motion for summary judgment be granted. 

Findings of Fact, Conclusions of Law and Injunction 

Pendente Lite 

This cause came on to be heard on the 13th day of April, 
1948, upon the complaint filed herein, the motion of the 
plaintiffs for an injunction pendente lite, affidavits and ex¬ 
hibits in support thereof, and upon defendants’ affidavits 
and exhibits in opposition thereto, and the Court, having 
heard argument of counsel, and being advised in the prem¬ 
ises, tentatively, for the purposes of this preliminary in¬ 
junction and subject to reconsideration on final hearing, 
makes the following 


Findings of Fact 

1. Plaintiff, George Palmer, is a Negro citizen of the 
United States and of the State of Georgia, presently em¬ 
ployed as a locomotive fireman by the defendant South¬ 
ern Railway Company. Plaintiff, Adam Wright, is a 
Negro citizen of the United States and of the State of 
Florida, presently employed as a locomotive fireman by 
the defendant Seaboard Air Line Railroad Company. Plain¬ 
tiff, Eugene Carter, is a Negro citizen of the United States 
and of the State of Georgia, presently employed as a loco¬ 
motive fireman by the defendant Atlantic Coast Line Rail¬ 
road Company. 

2. This is a class action brought by plaintiffs in their 
individual capacities, and as representatives of all the 
Negro locomotive firemen employed by the defendant rail¬ 
road companies. 

3. Defendants Seaboard Air Line Railroad Company, 
Southern Railway Company, Atlantic Coast Line Railroad 
Company are foreign corporations engaged in interstate 
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commerce by rail and doing business in the District of 
Columbia. 

i 

4. Defendant Brotherhood of Locomotive Firemen and 
Enginemen (hereinafter called Brotherhood) is an inter¬ 
national unincorporated labor organization whose member¬ 
ship is derived principally from white locomotive fire¬ 
men, hostlers and engineers employed on interstate rail¬ 
roads. It is the representative under the Railway Labor 
Act (45 U. S. C., Sec. 151, et seq.) of the craft or class of 
locomotive firemen employed by the defendant railroad 
companies. Negro locomotive firemen are excluded from 
membership in the Brotherhood solely because of race, 
and have no voice in selecting or controlling the individual 
officers of the Brotherhood who determine and execute its 
collective bargaining policies as the representative of the 
entire craft or class of locomotive firemen under the Rail¬ 
way Labor Act. 

5. Defendant carriers select a portion of their locomo¬ 
tive engineers from white locomotive firemen who have 
passed promotional examinations. Said carriers do not emt 
ploy Negroes as locomotive engineers. Every Negro locomo¬ 
tive fireman now in the service of defendant carriers en¬ 
tered upon his employment as a locomotive fireman with¬ 
out any expectation of ever being required to take the 
promotional examinations, and in fact has neither been 
required nor permitted to take the examinations. 

6. All white firemen have the privilege of taking the 
promotional examinations and as a class are known as 
“promotable firemen.” 

j 

7. The duties of “promotable” and “non-promotable” 
firemen, as firemen, are identical and the promotional ex¬ 
aminations have no relation to their functioning or efficiency 
as firemen but are solely for the purpose of qualifying 
them to become engineers. 

8. Under date of January 26, 1948, defendant Brother^ 
hood as collective bargaining representative under the Rail- 
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way Labor Act of the entire class of locomotive firemen 
on defendant railroads, served on the railroads a Notice 
to begin collective bargaining negotiations under the Act 
on the following proposals, among others, formulated by 
the Brotherhood: 

“1. All firemen and helpers now in service or here¬ 
after employed shall be in line for promotion to the 
position of locomotive engineer. Each fireman and 
helper shall be called in seniority order and required 
to take examinations for promotion. Those who pass 
such examinations and meet all other requirements 
for promotion will be promoted to engineer. Those 
who decline to take the examinations or fail to qualify 
for promotion shall be dismissed from the service. 

“2. All firemen and helpers who heretofore failed 
to pass, declined to take, or were not called for pro¬ 
motional examinations shall, subject to the provisions 
of Section 1 above, be called for promotion and re¬ 
quired to pass the necessary examinations and other¬ 
wise qualify for the necessary examinations and other¬ 
wise qualify for promotion within a reasonable length 
of time (to be agreed upon) from the effective date 
of this agreement. ” 

9. The proposals in said Notice of January 26, 1948, 
were formulated by a regional committee of the Brother¬ 
hood composed of the Brotherhood General Chairmen on 
defendant and other railroad companies operating in the 
Southeastern part of the United States. The Brotherhood 
president acted as Chairman of the regional committee. 

10. After said proposals were formulated but before they 
were submitted by the Brotherhood to the railroad com¬ 
panies, the Brotherhood submitted them to the Brotherhood 
local chairmen of all the Brotherhood subordinate lodges 
with members employed on the railroads concerned for their 
approval. 

11. No Negro fireman was given any notice the proposals 
were under consideration; nor were the proposals ever sub- 
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mitted to him for approval or disapproval. No Negro fire¬ 
man ever had the opportunity to participate in the election 
of any Brotherhood officer who acted in the formulation of 
the proposals or in the collective bargaining negotiations to 
be based on same. 

12. The aforesaid proposals are unfair and discrimina¬ 
tory against the non-promotable firemen, and threaten their 
job security and to cause them irreparable harm. 

Conclusions of Law 

1. The Brotherhood of Locomotive Firemen and Engine- 
men as collective bargaining representative under the 
Railway Labor Act of the entire craft or class of locomotive 
firemen employed on defendant railroads owes a statutory 
fiduciary duty to all members of the craft or class to repre¬ 
sent them fairly and impartially without hostile discrimina¬ 
tion. 

2. The proposal of January 26, 1948, referred to in 
Finding 8 is violative of the duty owing to the plaintiffs by 

- the defendant Brotherhood as bargaining agent of the en¬ 
tire craft. 

3. Under the Railway Labor Act the defendant carriers ; 
are under a duty to negotiate with the Brotherhood as i 
collective bargaining representative of the craft or class of 
firemen employed on said carriers concerning the pro- i 
posals aforesaid and said carriers are proper parties to this 
proceeding. 

4. The Norris-LaGuardia Act (29 U.S.C. Secs. 101-15) 
does not apply to this application. 

5. An injunction pendente lite should issue to preserve the 
status quo pending the determination of this action or until 
the further order of the Court. 

Order for Injunction Pendente Lite 

Upon consideration of the Findings of Fact and Con- j 
elusions of Law entered the 29th day of April, 1948, in this 


! 
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cause, it is by the Court this 29th day of April, 1948, Or¬ 
dered, Adjudged and Decreed: 

1. That the (1) defendants the Brotherhood of Locomo¬ 
tive Firemen and Enginemen, its officers, agents, employees, 
local and general chairmen, and all persons in active con¬ 
cert or participation with them, (2) the Southern Railway 
Company, its subsidiaries, officers, agents, employees, and 
all persons in active concert or participation with them, 
(3) the Seaboard Air Line Railroad Company, its officers, 
agents, employees, and all persons in active concert or par¬ 
ticipation with them, and (4) the Atlantic Coast Line Rail¬ 
road Company, its officers, agents, employees, and all per¬ 
sons in active concert or participation with them, and each 
of them, be, and they hereby are, restrained and enjoined, 
pending the determination of this action, so far as the 
locomotive firemen now in service are concerned, from en¬ 
tering into any agreement embodying the text or substance 
of the following proposals contained in the Notice of Janu¬ 
ary 26, 1948: 

“1. All firemen and helpers now in service or here¬ 
after employed shall be in line for promotion to the 
position of locomotive engineer. Each fireman and 
helper shall be called in seniority order and required to 
take examinations for promotion. Those who pass 
such examinations and meet all other requirements for 
promotion will be promoted to engineer. Those who 
decline to take the examinations or fail to qualify for 
promotion shall be dismissed from the service. 

“2. All firemen and helpers who heretofore failed 
to pass, declined to take, or were not called for promo¬ 
tional examinations shall, subject to the provisions of 
Section 1 above, be called for promotion and required 
to pass the necessary examinations and otherwise qual¬ 
ify for the necessary examinations and otherwise qual¬ 
ify for promotion within a reasonable length of time 
(to be agreed upon) from the effective date of this 
agreement. 
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2. That this order shall not become effective until the 
plaintiffs first file herein a bond, with surety satisfactory to 
the Court, in the penal sum of $1000.00 or deposit the sum 
of $1000.00 in the Registry of the Court, as security for 
the payment of such costs and damages as may be incurred 
or suffered by any party who is found to have been wrong¬ 
fully enjoined or restrained by this order. 

Notice of Intention To Apply foe Allowance of Special 

Appeal 

Notice is hereby given this 3rd day of May, 1948, that the 
defendant Brotherhood of Locomotive Firemen and Engine- 
men hereby intends to apply for allowance of a special 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the order of this Court entered 
on the 29th day of April, 1948, in favor of the plaintiffs 
against said defendant Brotherhood of Locomotive Fire¬ 
men and Enginemen enjoining said defendant as therein 
set forth. 

• • • • • • ■ • 

[1] Monday, April 12, 1948. 

The above-entitled action came on for hearing on motions 
of Southern Railway Company and Atlantic Coast Line 
Railroad Company to dismiss; motion of Seaboard Air 
Line Railroad Company to dismiss or, in the alternative, to 
stay proceedings; motion of the Brotherhood of Locomotive 
Firemen & Enginemen to dismiss and motions for sum¬ 
mary judgment by Lodge No. 7, “Potomac”, Lodge No. 
532, “National Capitol,” Brotherhood of Locomotive Fire¬ 
men & Enginemen and Marven M. McQuade and William 
E. Lacy; and for a preliminary injunction before the 
Hon. Alexander Holtzoff, Associate Justice, at 1:45 o’clock 
p. m. 

• •••••• 

[ 6 ] 

Mr. Kramer: We have first, then, the Brotherhood’s 
Motion to Dismiss for Improper Venue. 
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Before getting into the argument proper, I should like 
to bring up what this case involves. Your Honor is familiar 
with the Graham case which you heard early last winter. 
That case is now pending in the Court of Appeals on a 
special appeal which will be argued tomorrow. 

Since that time, the Brotherhood has served notice on the 
Southeastern Railroads demanding that all existing agree¬ 
ments be modified to abolish all percentage rules that were 
under attack so that all firemen would be eligible for pro¬ 
motion and there would be no longer any class of non- 
promotables. 

This action is brought by three colored firemen, one 
each employed by the Southern Railway Company, Seaboard 
Air Line Railroad Company, and Atlantic Coast Line Rail¬ 
road Company, to enjoin the Brotherhood and the railroads 
from negotiating pursuant to that notice. They contend 
that negotiations by the Brotherhood on behalf of the 
entire craft are improper because the colored firemen do 
not participate in the selection of the Brotherhood officers 
who do the negotiating and who formulate policies. 

Before getting into the merits of that, I submit we do 
not reach those questions because the Brotherhood is not 
properly in this Court. This is the venue point that we 
[7] 

argued in the Graham case and, unless Your Honor 
wishes that I do not do it, I would like to make the argu¬ 
ment all over again, pointing out that that identical question, 
the propriety of bringing the Brotherhood into this Court, 
is one of the issues that will be argued tomorrow in the 
Court of Appeals in the Graham case. 

The Court: Under those circumstances, I am not going 
to change my decision. Are there any aspects of this sub¬ 
ject which are present in this case which were not present 
in the Graham case? 

Mr. Kramer: In so far as venue is concerned, the answer 
is no, except that I am now prepared to make a more 
detailed argument on the venue point; but, in its essentials, 
it is the same that we made in the argument before you last 
November. 

• •••••• 
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[16] 

The Court: The Brotherhood admits service. 

Mr. Houston: Yes; and then we come to two questions: 
One question would be as to whether Your Honor will rule 
that the Brotherhood is in Court and that we have the proper 
venue over the Brotherhood. If Your Honor rules as I 
to that, then I take it the class suit is superfluous. If j 
Your Honor rules there is improper venue of the Brother¬ 
hood then we are back on the matter of the class action; and, i 
on that action, let me say we have the same defendants 
representing the class who represented the defendants in 
the Graham case and you have exactly the same situation, 
almost identically on all fours as the Graham case. 

So let me address myself to the matter of the venue as ' 
it affects the Brotherhood of Locomotive Firemen & En- 
ginemen as an entity. Counsel has said that we have to 
look to the Federal Venue Statute in order to determine 
whether the Brotherhood is suable in this Court. 

I say to Your Honor at the outset that this action was 
[17] not brought under the Federal Judicial Code. This I 
action was brought under the District of Columbia Code, 
1940, Title XI, Section 301, which gives this Court general 
jurisdiction. In other words, we have here in this Court 
general jurisdiction, the same type of jurisdiction as is 
present in a State Court. 

The Court: Could this action have been brought in a 
State Court, say, in Maryland? 

Mr. Houston: Yes, Your Honor. The proof of that is 
that the Steele vs. L. N. Railroad Company, which is a 
companion to the Tunstall case in the United States Su¬ 
preme Court, arose in the State of Alabama and came up 
on certiorari by way of the Supreme Court of Alabama. 
There is no question that the State Courts and the Federal 
Courts have concurrent jurisdiction over these matters. 

The Court: What venue provision of the District of Co- | 
lumbia Code do you rely on? I suppose the venue is gov¬ 
erned by Section 308 of Title XI? 

Mr. Houston: We have 306 as the general and, I think, 
we have 308. 
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The Court: 308 relates to venuef 

Mr. Houston: Yes. 

The Court: This Court would have jurisdiction over the 
Brotherhood under that statute if the Brotherhood is an 
inhabitant or is found within the District. 

[18] 

Mr. Houston: There is no doubt about the fact of the 
Brotherhood being found within the District. The Broth¬ 
erhood has an office on Independence Avenue, headed by a 
National Vice President. Service has now been made 
on the National Vice President. The National Vice Presi¬ 
dent in the District of Columbia is the Brotherhood officer 
in charge of lobbying in Congress. 

• •••••• 

The Court: I don’t think I need to hear any more on 
the question of venue. This is precisely the same matter 
that I passed upon in the Graham case and I am going to 
adhere to my ruling in the Graham case and hold there is 
venue and deny the motion on improper venue. 

• •••••• 

[52] 

Mr. Kramer: May it please the Court, this motion for 
summary judgment is brought on behalf of the two local 
lodges of the Brotherhood of Locomotive Firemen and 
Enginemen, and of the Secretaries of each of the two local 
lodges. We submit that as to them the action must he dis¬ 
missed. 

• •••••• 

[55] 

The Court: I have held for the plaintiff in the Graham 
case because there there was a contest over the service, and 
there was some question as to whether the Brotherhood has 
been property served and therefore had become subject to 
the jurisdiction of this Court. 

In this case the Brotherhood has been served and admits 
service. 

[56] 

Now, it seems to me that the questions as to whether this 
Court has venue would apply equally as well in the class 
suit as they do against the Brotherhood as an entity. 

Mr. Houston: I don’t think quite so, Your Honor- 
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The Court: Why not? 

Mr. Houston: For the reason that venue is determined 
not by the parties. Let me assume for just a second it 
should be the rule ultimately that you have no jurisdic¬ 
tion, for one reason or another, venue then would be de¬ 
termined as to the subordinate lodges and the individual 
defendants. 

There is no question even under the Federal Venue Buies 
that you would have venue over them because the head¬ 
quarters of the local lodges are in the District of Columbia, 
and the same thing, the individual defendants are residents 
of the District of Columbia. 

The Court: Of what does the class consist? 

Mr. Houston: The class consists of all the subordinate 
lodges and the membership itself. The real class consists 
of the members themselves in the Brotherhood, all the 
subordinate lodges, the members and the Brotherhood it¬ 
self. 

The Court: What do you say as to the point that the 
lodges and the two individuals that are named as defend¬ 
ants don’t adequately represent the class? 

Mr. Houston: I say that the general principles of Federal 
[57] 

jurisdiction are not whether the representatives of the 
class participated in the particular action complained of, 
or whether we have brought sufficient numbers of the mem¬ 
bers of the class in Court that it will be reasonably sufficient 
to insure notice and reasonably sufficient to insure the 
defense. 

We have brought in all of the local lodges of the Brother¬ 
hood in the District of Columbia; we can bring in no 
other subordinate units of the Brotherhood in the District 
of Columbia, and certain it is that one or more can repre¬ 
sent the class under the Federal rules. 

Under the circumstances we have brought in all of the 
units of the class within the District of Columbia, under 
those circumstances we respectfully say that inasmuch as 
this is a matter which is common, not simply to one lodge 
but which stretches right straight on out and it affects 
the Brotherhood as a whole, that under those circumstances 
we have adequate representation. 
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The Court: You don’t pray for any relief against these 
locals? 

Mr. Houston: We pray for relief against the locals. And 
may I also make a point of this: that we complain here 
about the method of collective bargaining. The method 
of collective bargaining is uniform throughout the Brother¬ 
hood, governed by the constitution and by-laws of the 
Brotherhood. So there is nothing for any local lodge to 
be concerned with under collective bargaining. Under the 
[58] 

Brotherhood’s by-laws the lodges stand in the same posi¬ 
tion—any one of them as all of them. 

The Court: The Court is going to grant the motion 
for summary judgment made by the defendants Potomac 
Lodge No. 7, National Capital Lodge No. 532, Marvin 
McQuade and William E. Lacy. 

It seems to the Court, in the first place that no relief 
was asked against them. They are sued merely as rep¬ 
resentatives of a class, the class consisting of all the local 
lodges and the many thousands of members of the Brother¬ 
hood. The Brotherhood itself is a party to this action, 
and the Court has just sustained its jurisdiction as against 
the Brotherhood. That being so, no purpose appears in 
maintaining this action as a class action, since the Brother¬ 
hood *itself is subject to the jurisdiction of this Court. 
Moreover, as a class action the Court doesn’t feel that it 
is adequate to name two individual officers of local unions 
and two local lodges out of several hundred, and call upon 
them to represent the class. The Court feels that adequate 
representation of the class is lacking. For all of these 
reasons the motion for summary judgment will be granted 
in respect to these four defendants. 

• •••••• 

[61] Washington, D. C., 

Tuesday, April 13, 1948. 

The hearing of the above-entitled matter was resumed 
before the Hon. Alexander Holtzoff, Associate Justice, at 
1:45 o’clock p. m. 

• •••••• 
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[63] 

The Court: Very well. We will proceed with the mo¬ 
tion for a preliminary injunction. I believe that is the 
only motion left. 

Mr. Houston: Yes, sir. 

• •••••• 

[64] | 

Mr. Houston: At the outset, Your Honor, I should like 
to say that the only part of that motion that we are going 
to press to Your Honor today is paragraph numbered 1. 
That paragraph asks for an injunction pendente lite en¬ 
joining the railroads and the Brotherhood from negotiating 
under the specific notice of January 26, 1948. There is a 
second paragraph to the motion for a preliminary injunc¬ 
tion concerning the matter of representation but, in view 
of the fact, we believe, that that should be reserved for 
a final decree we are passing that because the consequences 
would be far more serious than the consequences, we be¬ 
lieve, of issuing the motion against negotiating under the 
notice of January 26,1948. 


• •••••• 

[70] 

The Court: I think I see your point as to the unfair¬ 
ness. I would be very glad if you would discuss on what 

[71] 

you base your right to the injunction. The mere fact that 
this proposed agreement may be unfair does not neces¬ 
sarily justify the Court in substituting its own judgment 
for the judgment of the negotiating parties. 

Mr. Houston: Then I go to page 204 of the Steele case 
which says: 

“While the statute does not deny to such a bar¬ 
gaining labor organization the right to determine eligi¬ 
bility to its membership, it does require the union, in 
collective bargaining and in making contracts with the 
carrier, to represent non-union or minority union mem¬ 
bers of the craft without hostile discrimination, fairly, 
impartially, and in good faith. Wherever necessary 
to that end, the union is required to consider requests 
of non-union members of the craft and expressions of 
their views with respect to collective bargaining with 

7a 
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the employer and to give to them notice of and op¬ 
portunity for hearing upon its proposed action.’’ 

That is the statement of the United States Supreme 
Court. 

Our ground for injunction in this case is that this notice 

[72] . 

was framed entirely without any notice to us, without any 
opportunity to be heard and the proceedings in it are pro¬ 
ceedings which, whether the railroads agree or whether 
they do not agree, as a fiduciary we say the fiduciary has 
no right to go forward under a notice and on an inter¬ 
pretation which is unfair on its face. 

The Court: Would the same conditions apply here as 
applied in the Graham case, namely, this is another form 
of discrimination against a minority group of firemen? 

Mr. Houston: Yes, sir; not only that, but we say this is 
the corollary or contrary of the Virginian Railroad vs. U. S. 
which, said the Court, by injunction could force the repre¬ 
sentatives to negotiate. 

Now, under the Steele and Tunstall cases, we say where 
the representative comes forward with a proposition which 
is decidedly unfair, then they can certainly restrain the 
representative from negotiating and the carriers are proper 
parties- 

The Court: I so held in the Graham case. I was j’ust 
wondering whether this case comes within the frame¬ 
work of the Graham case. 

Mr. Houston: It comes definitely within the framework 
of the Graham case and let me show you how it does, if 
Your Honor please. 

On February 14, 1947, there was a conference. We 

[73] 

have always attempted to make agreements and reach an 
agreement with the Brotherhood. We had a conference 
at which we put up the following proposition, and this is 
also from the exhibits introduced by the Brotherhood. 
These were our propositions: 

“Abolition of the Southeastern Carriers Conference 
Agreement, February 18, 1941, Diesel Engine Agree- 
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ments and Related Agreements involving percentage 
limitations on Negro Locomotive Firemen’s employ¬ 
ment and curtailment of their seniority rights;-” 

That is your Graham case. 

The Court: What are you reading from, Mr. Houston? 

Mr. Houston: I am reading from a letter of February 15, 
1947 which we, as counsel, wrote to the Brotherhood which 
has been introduced in the record as an exhibit by the 
Brotherhood and this purports to give a resume of a confer¬ 
ence held between the Brotherhood and the negroes on 
February 14, 1947 at Brotherhood headquarters in Cleve¬ 
land. It was in the middle of the Tunstall litigation, im¬ 
mediately after we got a verdict of $1,000 damages in the 
Tunstall case. We got that verdict on January 21, 1947. 
This conference was held February 14,1947 in order to see 
if it was possible to settle the litigation and reach some com- 
[74] 

mon understanding without further litigation and the 
propositions that we put up I am reading because it seems to 
me they are the basis on which Your Honor has to see in the 
future, so far as the damage to us is concerned, through 
this proposal. I have read one which is the elimination 
of the agreement. Here is the second: 

“Elimination of the non-promotable policy and crea¬ 
tion of uniform rules and working conditions for all 
locomotive firemen, without regard to race—granting 
the negro locomotive firemen in service a reasonable 
time to prepare themselves to qualify for promo¬ 
tional examinations;—” 

Your Honor spoke yesterday of the fact that apparently 
this was the elimination of discrimination. They have 
taken, so far as the face of the record is concerned, Your 
Honor- 

The Court: I think I see your point after your explana¬ 
tion. I can see where there may be discrimination on the 
basis of this notice. 




[87] # | 

Mr. Kramer: I submit, further, they don’t state a cause 
of action at alL In order to get a preliminary injunction, 
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they must show first a cause of action and, secondly, some 
urgency, some threat of immediate irreparable injury un¬ 
less the Court takes action. 

The Court: I think it would be irreparable injury if this 
proposal is accepted and a number of men lose their jobs. 
That would be pretty irreparable. 

Mr. Kramer: Your Honor, if we make a rule that is 
invalid the Steele and Tunstall cases say we are liable. 
[88] We have not made any agreement. All we are doing 
is negotiating for an agreement which we think is desirable. 

The Court: Do you admit liability to damages? There 
has always been a question as to that. 

Mr. Kramer: In the Tunstall case, they got it. 

The Court: So you admit liability? 

Mr. Kramer: No, I do not. If we make an agreement 
that is invalid, they can then do as they did in the Graham 
case by bringing an action to have it set aside. That is the 
risk we run; but- 

The Court: And in the meantime these men might starve. 

• •••••• 

[92] 

Mr. Kramer: I would like to discuss the Norris-LaGuar- 
dia Act. It is very different here than in the Graham case. 

The Court: Why? 

Mr. Kramer: There they were trying to set aside a 
particular agreement. Here they are asking the Court 
to supervise collective bargaining. 

The Court: No. I think the point in the Norris-LaGuardia 
Act is the same. I held that the Norris-LaGuardia Act did 
not apply in the Graham case on the basis of the Supreme 
Court decision in the Virginian case. I held the Norris- 
LaGuardia Act did not apply to the situation where the 
bargaining agent is not faithful to his duty as a fiduciary 
in representing the interest of the members of the craft 
and it seems to me the principal is the same in this case 

[93] as it was in the Graham case. Of course, in view of 

the fact that that matter was submitted to the Court of Ap¬ 
peals this morning, I presume- 

Mr. Kramer (interposing): There was a long, long argu¬ 
ment. 
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The Court: Therefore, certainly it would be improvident 
for me to change my ruling while the matter is subjudice in 
the Court of Appeals. 

• •••••• 


[109] Opinion of the Court 


The Court (Holtzoff, J.): In the case of Graham vs. 
Southern Railway Company, 74 Fed. Supplement 663, this 
Court granted a preliminary injunction against a practice 
discriminating against firemen of the Negro case employed 
by the defendant railroad companies in instances in which 
steam power was changed to Diesel power on any specific 
run on which a negro fireman was employed. The action is 
brought by certain negro firemen as a class suit against the 
Brotherhood of Locomotive Firemen & Enginemen and 
against two railroad companies. 

The present case is, in one sense, substantially a continua¬ 
tion of the Graham case although it is brought in the name 
of other representatives of the class. It complains of a 
threat to institute a new discriminatory practice, the com¬ 
plaint being that the Brotherhood has proposed to the three 
defendant railroads, that hereafter all firemen who are now 
in the service be required to pass a promotion examination 
for engineer and that all those who fail in the promotion 
examination be discharged from their positions as firemen. 

The basis of the complaint is that this is another form or 
another attempt at discrimination on the part of the Brother¬ 
hood against the minority group of negro firemen, all of 
whom come within the so-called non-promotable- class. 
[ 110 ] 


Admittedly, some white firemen are in the non-promotable 
group but all negroes are within that category. 

It seems to the Court that, in view of the decision of the 
Supreme Court in the Steele case and in view of the deci¬ 
sion of the Circuit Court of Appeals for the Fourth Circpit 
in the Tunstall case, the Brotherhood is without power to 
enter into an agreement which discriminates against a 
minority group of the craft. This minority group is in a 
particularly vulnerable position in view of the fact that its 


members are not admitted to membership in the Brother- 


i 
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„ hood, so that we find a situation in which the bargaining 
agent for the entire craft does not admit to its membership 
certain members of the craft whom it represents as bar¬ 
gaining agent. 

It seems to the Court that this circumstance puts this 
minority group in a particularly weak position and it 
should make the Brotherhood particularly careful of the 
interests of this group. In any event, it seems to the Court 
that the proposal is a form of discrimination against non- 
promotable firemen and that the bargaining agent, being 
an agent of all members of the craft, is not acting as a faith¬ 
ful agent should and is not carrying out its duties as agent 
when it discriminates against a large group of members 
of the craft. 

It seems to me that a preliminary injunction is suitable 
in this case because a preliminary injunction would main- 
[111] tain the status quo. The Court, therefore, is go¬ 
ing to grant a preliminary injunction restraining the 
Brotherhood against entering into a contract embodying the 
substance of the proposal of January 26,1948. The injunc¬ 
tion will not preclude the parties from negotiating. It will 
not preclude the parties from entering into a contract 
not substantially embodying the present proposal. It seems 
to me irreparable damage might he caused if a preliminary 
injunction is not granted and the proposed agreement is 
entered into because even if thereafter the proposed agree¬ 
ment would be held invalid, in the meantime many men 
might lose their positions and may suffer irretreivable 
losses. 

• This Court held in the Graham case that the Norris- 
LaGuardia Act does not apply to the situation in the light 
of the Supreme Court decision in the Virginian Railway 
case. No reason appears to this Court for departing from 
the view taken in the Graham case on this point. The legis¬ 
lative history of the Norris-LaGuardia Act shows that its 
purpose was to preclude employers from obtaining injunc¬ 
tions against labor unions. It was not intended to limit the 
rights of employees. 
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The Court feels that the case of Texas & Pacific vs. The 
Brotherhood, 159 Fed. (2d) 822, is not in point. That case 
involves an action brought by a railroad company against 
[112] the Brotherhood. 

In this case, we have an action for an injunction on the 
part of members of the craft against the Brotherhood, 
namely, an action by a principal against his agent to re¬ 
strain the agent from a breach of fiduciary duty to his 
principal. 

The Court will grant a preliminary injunction limited 
in the manner heretofore stated. 

• •••••• 

[115] Thursday, April 29, 1948. 

The above-entitled action came on for hearing as a pre¬ 
liminary matter. The following orders were presented to 
the Court: 

(1) Order granting summary judgment; 

(2) Order extending time to answer; 

(3) Order for injunction pendente lite; 

(4) Findings of fact and conclusions of law before the 
Hon. Alexander Holtzoff, Associate Justice, at 10:15 
o’clock a. m. 

• •••••• 

[119] 

The Court: What are your objections to the proposed 
findings of fact and conclusions of law! 

Mr. Kramer: I have them typed. 

The Court: I will hear you orally. 

Mr. Kramer: The first point on which we disagree is 
in paragraph 1. The record does show that the plaintiffs 
are negro firemen. It does not show where they are em¬ 
ployed. 

The Court: I am going to make that finding. 

Mr. Kramer: The next one is on the next page in the 
last sentence of paragraph 4. 

The Court: I am going to adopt your suggestion there, 
Mr. Kramer, and strike out “in determining the collective 
bargaining policies of the Brotherhood or,” because I don’t 
knew whether they have or not and there is no evidence. 
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Mr. Waddy: It affirmatively appears in the record, if 
Yonr Honor please. 

The Court: I don’t think it is important. 

Mr. Waddy: It appears in the record by reason of the 
affidavit of Arthur Lewis. 

[ 120 ] 

The Court: I don’t think it is important. I think the rest 
of the finding is sufficient. In other words, I am leaving 
here the statement: 

*‘Negro locomotive firemen are excluded from mem¬ 
bership in the Brotherhood solely because of race,”— 

that is the important fact, 

“—and have no voice in selecting or controlling the 
individual officers of the Brotherhood,” 

and so on. 

Mr. Kramer: The next one is in paragraph 5. The find¬ 
ing there purports to state the mental attitude of the fire¬ 
men when they went into employment. I submit that at 
the time, of course, they could not be promoted to engi¬ 
neers. 

The Court: Just a moment; let me read your suggestion 
here. 

What is your objection to the paragraph as it now 
stands? 

Mr. Kramer: It states what their mental attitude was. 
We cannot know what the individual’s mental state was. 

The Court: There is nothing about mental state in this 
paragraph. 

Mr. Kramer: “Without any expectation” is something 

[ 121 ] 

that is subjective to the man going to work. Of course, 
it is true that he could not be promoted. He was not re¬ 
quired to take the promotional examination. With that, 

we do not quarrel; but what his expectation was- 

The Court: Where is the word “expectation” used? 

Mr. Kramer: In the third from the last line; “with¬ 
out any expectation of ever being required to take the 
promotional examinations.” 
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Mr. Waddy: In the draft which I submitted, it is in 
paragraph 5. 

The Conrt: Yes; I see it. I was looking at paragraph 
6. I beg your pardon. 

I am going to leave it as it stands now. 

What is your point about paragraph 6? 

Mr. Kramer: They say there that the non-promotable 
firemen are distinguished from white firemen. That is not 
so, Your Honor. 

Mr. Waddy: As a class. 

Mr. Kramer: There are white non-promotables. 

The Court: All of you gentlemen have euphemistically 
referred to the class represented by these plaintiffs as non- 
promotable firemen. 

Mr. Kramer: That is right, but they are not the entire 
class. They are in the class, but they are not the entire 
class. 


[ 122 ] 

The Court: I don’t know why I should designate a class 
by name. I am going to strike out the whole first sentence 
of paragraph 6. 

Mr. Kramer: The other changes in paragraph 6 are 
apparent, Your Honor. There is nothing in the record to 
show how these white non-promotables got that way. All 
we know is that they are there. 


The Court: You made that statement in your argument. 
I think you are estopped from objecting to this. 

Mr. Kramer: I never said they failed a promotional ex¬ 
amination. I never did state the last phrase, Your Honor. 
I believe I did state the first part of that, that they waived 
promotion. i 

The Court: I am going to strike out that last sentence. 
I think the only important factual statement in paragraph 
6 is the second sentence. I am leaving in only the second 
sentence: 


“All white firemen have the privilege of taking the 
promotional examinations and as a class are known 
as 4 promo table firemen’.” 
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Mr. Kramer: I suggested we say “are required to take” 
instead of “have the privilege.” They are required to 
take- 

The Court: No, because you told me some of them don’t 
take promotional examinations. 

[123] 

Mr. Kramer: Not today. I said 30 years ago it was so. 
It is not true today. 

The Court: I am going to leave it as it stands. 

Mr. Kramer: The next one is the last sentence in para¬ 
graph 9. It is a trivial point. There is nothing in the 
record to support it I don’t think it is important if it is 
in or not. 

The Court: What do you say, Mr. Waddy? 

Mr. Waddy: I think it is most important that we have 
the Brotherhood here as an entity. 

The Court: I will let it stand. 

Mr. Kramer: Paragraph 10, Your Honor, I submit is 
entirely irrelevant. It has nothing to do with the case. 
That is, they presented their case on the theory that since 
they were not members and could not vote for officers- 

The Court: I will leave it. The fact is there. You don’t 
dispute that fact. You argued this fact. You refer to 
the fact contained in paragraph 10 as evidence of reason¬ 
ableness on the part of your clients. 

Mr. Kramer: I don’t believe so. I don’t dispute the 
fact, but I just say it is irrelevant. 

In paragraph 11, the last line on the page, the second 
line of the paragraph, they say they were never given an 
opportunity to be heard on these proposals. The exhibits 
attached to Mr. Robinson’s affidavit show plainly they 

[124] 

were listened to repeatedly. 

The Court: I am going to strike out “or any opportunity 
to be heard on same.” I don’t think that is important 
anyway. 

Mr. Waddy: That is in the second line of paragraph 11, 
Your Honor? 

The Court: Yes. 

Mr. Kramer: Then the last clause in paragraph 11. 


105 


The Court: I am going to leave out the last clause in j 
paragraph 11, everything after the semicolon. 

Mr. Waddy: If Your Honor please, that was taken from 
Your Honor’s language. 

The Court: I beg pardon? 

Mr. Waddy: That was taken, we thought, from Your 
Honor’s language in the opinion. 

The Court: No, I didn’t say any such thing. 

Mr. Waddy: You didn’t say exactly that, but we under¬ 
stood you to say the fact they were not admitted to member¬ 
ship in the Brotherhood placed them in a peculiar position 
where they had no control over the persons who were carry- j 
ing on the collective bargaining. 

The Court: I don’t agree with the use of the word 
“censure.” Another thing I don’t care about in that 
sentence is that individual members are not supposed to 
have control of the officers. The organization, as such, has 
[125] control of the officers. 

The first part before the semicolon states the facts that: 
are the important facts. 

Mr. Kramer: In paragraph 12, there is nothing to show 
the contents of that, one way or the other. 

The Court: I am going to leave out No. 12. 

Mr. Kramer: Then under “Conclusions of Law,” the first 
paragraph. 

The Court: I am changing No. 13, in the Findings of Fact, 
to No. 12. 

I am going to leave out the first conclusion of law, because 
this is an application for an injunction and whether the 
complaint states a cause of action or not is a function of 
law which may have to be decided, either at the trial or on 
a motion to dismiss the complaint. It cannot be determined 
definitively on an application for an injunction, so I will 
strike out paragraph 1 of the Conclusions of Law and re¬ 
number the others as we go along. 

Mr. Kramer: Paragraph 3, I suggest be stricken as too 
broad, without suggesting any language, because I didn’t 
know how Your Honor would rule on the previous sug¬ 
gestion. 

The Court: I am going to strike out No. 3 as too broad. 

Mr. Kramer: The only other change is a very minor 
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[126] one in paragraph 5. I think there it is a trifle too 
broad. 

My suggestion there would limit your ruling simply to 
the temporary injunction and not to the entire case. 

The Court: Yes; I shall reframe this conclusion to read as 
follows: 

“The Norris-LaGuardia Act (29 U.S.C. Section 
101-15) does not apply to this application.” 

Mr. Kramer: That covers all the suggestions, Your 
Honor. The others we agree on. 

Mr. Waddy: If Your Honor please, with respect to No. 
3, you indicated that you would leave it out. That leaves 
out altogether any conclusion of law upon which this in¬ 
junction is based. We set up a duty but, if we leave out 
No. 3, there is no conclusion of law as to what was done as 
the basis of this injunction. 

The Court: I will insert something in handwriting in 
place of No. 3, and I will give it to you in a moment, 
gentlemen. 

I am substituting the following for No. 3, which will be 
numbered No. 2, now: 

“2. The proposal of January 26, -1948, referred to 
in Finding 8 is violative of the duty owing to the 
plaintiffs by the defendant Brotherhood as bargaining 
[127] agent of the entire craft.” 

I think that covers the situation. 

I am signing the Findings of Fact and Conclusions of 
Law with the changes indicated. 

• •••••• 

[131] 

Mr. Kramer: One more point, if Your Honor please. I 
think now is the appropriate time for me to ask you to 
certify the record to the Court of Appeals under Section 
10 of the Norris-LaGuardia Act. 

The Court: Application denied because the Court holds 
that the Norris-LaGuardia Act does not apply. After 
all, as I have indicated in my oral remarks, the legislative 
history of the Norris-LaGuardia Act shows that its pur- 
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pose was to prevent employers from getting injunctions 
against laborers or labor unions. 

Here, we have a case where a minority group of mem¬ 
bers of a craft are seeking an injunction against a bargain¬ 
ing agent, their own representative, and, as the legislative 
history of the Norris-LaGuardia Act shows, the Act was not 
intended to apply to that situation. 

• •••••• 

Stipulation of Record on Appeal 

Come now the plaintiffs herein and the defendant 1 
Brotherhood of Locomotive Firemen & Enginemen, by their 
respective attorneys, and hereby stipulate that the record ' 
of the proceedings heretofore had in this case to be certified 
to the Court of Appeals for proceedings therein on appeal 
pursuant to the special appeal allowed by the Court of Ap¬ 
peals on September 17, 1948, be as follows: 

1. The complaint. 

2. Motion for injunction pendente lite. 

3. Exhibit I to motion for injunction pendente lite. 

4. Affidavit of Arthur Lewis in support of motion for in-! 
junction pendente lite. 

5. Motion on behalf of Brotherhood of Locomotive Fire¬ 
men & Enginemen to dismiss. 

6. Affidavit of February 25, 1948 of David B. Robertson, 

attached to motion of Brotherhood of Locomotive Firemen 
& Enginemen to dismiss. j 

7. Affidavit of March 12,1948 of David B. Robertson, at¬ 
tached to motion to dismiss. 

[133] 

8. Exhibit A (certain correspondence) attached to affi¬ 
davit of David B. Robertson dated March 12, 1948. 

9. Affidavit of Joseph C. Waddy and five letters attached i 
thereto. 

10. Order of April 13,1948 overruling motions to dismiss. 

11. Order of April 29, 1948 granting summary judgment 
to certain defendants. 
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12. Findings of fact, conclusions of law, and injunction 
pendente lite, dated April 29,1948. 

13. Notice of intention to apply for allowance of special 
appeal. 

14. Transcript of proceedings, April 12, April 13 and 
April 29,1948. 

15. This stipulation. 


( 61 ) 
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COUNTER-STATEMENT OF THE CASE 

Appellees restate the facts for purpose of greater ac- i 
curacy, as follows: 

FACTS 

Appellees are Negro Locomotive firemen employed by the 
Southern Railway Company, the Seaboard Air Line Rail¬ 
road Company and the Atlantic Coast Line Railroad Com¬ 
pany, respectively. They brought suit in the United States 
District Court of the District of Columbia, relying on the mu- j 
nicipal jurisdiction and the local venue provisions of said 
Court (D. C. Code, 1940, title 11, chapter 3), in their indi¬ 
vidual capacities and as representatives of all the Negro 
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locomotive firemen employed by said railroad companies 
against appellant, the Brotherhood of Locomotive Firemen 
and Enginemen (hereinafter sometimes called the Brother¬ 
hood) as their statutory collective bargaining representa¬ 
tive under the Railway Labor Act seeking (1) to enjoin said 
Brotherhood from entering into any agreement embodying 
the proposals contained in a certain Notice dated January 
26,1948, (App. Appdx, p. 17) which, appellees allege, was 
formulated in the first place and served on the carriers in 
the second place, in violation of the statutory fiduciary 
duty owed by the Brotherhood to respondents under the 
Railway Labor Act; (2) to recover damages against the 
Brotherhood for willful and malicious misrepresentation 
of appellees’ interests as members of the craft or class of 
locomotive firemen and, (3) to enjoin the Brotherhood from 
representing or purporting to represent appellees and their 
class so long as it denies them (a) full participation in the 
formulation and execution of collective bargaining policies 
advocated under the auspices of the Railway Labor Act and 
(b) full participation in the selection, control over and re¬ 
moval of all Brotherhood officers and other agents in so far 
as they are selected by the Brotherhood to formulate or 
execute collective bargaining policies for the class or craft 
of locomotive firemen under the Railway Labor Act. The 
railroad companies were joined as proper parties defendant. 

The facts alleged in the Complaint may be summarized 
as follows: Appellees (plaintiffs below) and the class they 
represent are Negro citizens of the United States and of 
the respective states wherein each resides. They are all 
employed on the defendant railroad carriers as locomotive 
firemen and are members of the craft or class of locomotive 
firemen on each of said railroads. 

Negro locomotive firemen constitute the minority of the 
total number of locomotive firemen employed by each de¬ 
fendant carrier. White locomotive firemen, all of whom are 
members of the Brotherhood or eligible for membership in 
the Brotherhood, constitute the majority of the total num- 
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ber of locomotive firemen employed by each said carrier. 
The Negro locomotive firemen and the white locomotive 
firemen together constitute the entire craft or class of loco¬ 
motive firemen employed by each carrier. 

The Brotherhood is an international unincorporated labor 
union whose membership is derived from and restricted to 
white locomotive firemen and enginemen employed on in¬ 
terstate railroads, including the defendant railroads. It is 
composed of a Grand Lodge and over 900 subordinate 
lodges. The Brotherhood maintains offices, acts as collective 
bargaining representative under the Bailway Labor Act, 
and otherwise does regular, continuous and substantial 
business in the District of Columbia. 

Under the provisions of the Railway Labor Act, 45 USC 
151, et seq., the majority of a craft or class have the right 
to determine the representative of the entire craft or class 
for the purposes of the Act, and the representative so 
chosen becomes the exclusive collective bargaining agent 
for the entire craft or class for the purposes of the Act. By 
virtue of this provision and because they constitute the 
majority of the craft or class employed on the defendant 
carriers, the white locomotive firemen (most of whom are 
members of the Brotherhood) prior to and since 1934 have 
chosen the Brotherhood as the representative under the 
Railway Labor Act of the entire craft or class of locomotive 
firemen employed on each carrier, and the Brotherhood 
has accepted that position and ever since has claimed the 
exclusive right to act, and has acted as such exclusive repre¬ 
sentative. Neither the appellees nor any of the other Negro 
members of the craft or class have ever chosen the Brother¬ 
hood as their representative, and the Brotherhood has be¬ 
come such solely by operation of the provisions of the Rail¬ 
way Labor Act. Having been chosen by the majority of 
the craft or class to be the representative under the Rail¬ 
way Labor Act and having accepted said position the 
Brotherhood is under a statutory fiduciary duty under the 
Railway Labor Act to represent all members of the craft 
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or class fairly and impartially and to refrain from using 
its position to discriminate against any members of the 
craft or class. 

For many years the Brotherhood has violated its statu¬ 
tory fiduciary obligations to appellees and the class they 
represent by trying to drive the Negro members of the craft 
or class out of the industry or curtail their employment in 
order to secure the most favorable jobs for white locomotive 
firemen who are either its own members or potential mem¬ 
bers, and has engaged in a course of conduct designed for 
that purpose. 

The Brotherhood excludes appellees and the class they 
represent from membership therein solely because of race. 
Such membership exclusion precludes the Negro firemen 
from any participation in the formulation and execution 
of collective bargaining policies advocated by the Brother¬ 
hood under the auspices of the Railway Labor Act and from 
any participation in the selection, control over or removal 
of any of the officers of the Brotherhood who are selected 
by it to formulate and execute collective bargaining policies 
for the craft or class under the Railway Labor Act. 

The only collective bargaining policies ever promulgated 
by the Brotherhood in its capacity as collective bargaining 
representative under the Railway Labor Act are those poli¬ 
cies that have been formulated urithin the Brotherhood or¬ 
ganization by persons selected from within the Brotherhood 
organization. Proceedings within the Brotherhood are secret 
and any member divulging to non-members matters tran¬ 
spiring in Brotherhood meetings may be expelled from 
membership. 

In furtherance of its purpose to drive all Negro locomotive 
firemen out of railroad service the Brotherhood on or about 
January 26, 1948, served upon most of the railroad com¬ 
panies throughout the Southeastern Section of the United 
States, including the defendant railroad companies, the 
Notice of January 26,1948, set out in full in the Complaint 
(App. Appdx, pp. 10-11) and in part in appellant’s Brief 
(App. Br. pp. 2-3), which proposed, among other things, 
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that the railroad companies enter into a rule with the 
Brotherhood that would require all locomotive firemen 
now in the railroad service or thereafter hired to take and 
pass examinations for promotion to the position of loco¬ 
motive engineer, and upon their failure to take the examina¬ 
tion or to pass same to be dismissed from the service. 

Most of the railroads in the United States, including the 
defendant companies, select a portion of their locomotive 
engineers from white locomotive firemen who have passed 
promotional examinations. These carriers do not employ 
Negroes as locomotive engineers and in the past Negro 
locomotive firemen, including appellees, have neither been 
required nor permitted to take the promotional examina¬ 
tions. As a result of this practice Negro locomotive firemen 
as a class are designated and known as “non-promotable 
firemen” and white locomotive firemen as a class are desig¬ 
nated and known as “promotable firemen.” The duties of 
“promotable” and “non-promotable” firemen, as firemen , 
are identical in every respect, and the promotional exam¬ 
inations have nothing to do with their functioning as firemen. 

The notice and proposals of January 26, 1948, aforesaid, 
were formulated secretly within the Brotherhood organiza¬ 
tion and when the Brotherhood formulated and served the 
Notice upon the carriers it well knew that the proposals j 
called for a revolutionary change in operating practices 
by the carriers affected; might well affect the policy of the 
carriers in the future hiring of Negro locomotive firemen, 
and could not help but drastically affect the employment 
status of all Negro locomotive firemen already in service; 
nevertheless, the Brotherhood wilfully and with deliberate 
intent to harm and prejudice the Negro locomotive firemen 
formulated and served said notice and proposals without 
giving the Negro locomotive firemen any notice, opportu¬ 
nity to be heard or otherwise participate in the formula¬ 
tion of said proposals or in the determination of whatever 
policy lies behind them; refused to give them any notice or 
opportunity to be heard regarding the timing of said notice; 
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and although specifically requested by the Negro firemen 
for information refused to disclose anything and kept the 
whole matter secret within the Brotherhood organization 
until after the Notice was served on the carriers. Never¬ 
theless, before it submitted the Notice to the carriers, it 
circulated the Notice among its Brotherhood local chair¬ 
men for approval and ratification. 

Appellees alleged further that under the Bailway Labor 
Act and the provisions of said Notice the carriers must fix 
a date within thirty days from the date of said notice for 
the beginning of conferences on said proposals; that the 
Brotherhood intends to fasten obligations on the rights of 
appellees and the other Negro locomotive firemen without 
giving them any voice or vote and without permitting them 
to participate or have any say therein whatsoever; that 
because of all the aforesaid facts appellees and the other 
Negro locomotive firemen have been and are being denied 
their rights to fair and impartial representation under the 
Bailway Labor Act; have been and are being deprived of 
their civil and property rights in violation of the Constitu¬ 
tion, the Federal Civil Bights Act and laws of the United 
States and unless the Court grants relief the Brotherhood 
will continue to violate the statutory fiduciary duty owed 
them under the Bailway Labor Act and will continue to 
deprive them of their civil and property rights secured to 
them under the Constitution and laws of the United States 
and they will suffer irreparable and incalculable injury for 
which there is no adequate remedy at law. 

OTHER PROCEEDINGS 

Along with their Complaint, appellees filed their motion 
for an injunction pendente lite which was limited at the 
hearing thereon to a request to enjoin the Brotherhood and 
the carriers from entering into any agreement embodying 
the proposals contained in th? Notice of January 26, 1948. 
The motion for injunction pendente lite was supported by 
affidavit (App. Appdx. p. 19). 
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Thereafter all of the carrier defendants filed motions to 
dismiss which were denied; two snbordinate lodges and 
several individuals who were made defendants as being 
representative of the membership of the Brotherhood, all j 
the subordinate lodges, the Grand Lodge and the Brother¬ 
hood itself, filed motions for summary judgment, which j 
were granted on the ground that since service of process j 
was made on a national officer of the Brotherhood in the 
District of Columbia, the Brotherhood was in the case as a 
jural entity and there was no necessity for representation. 
The Brotherhood filed a motion to dismiss on the ground 
of improper venue and improper service. The contention j 
of improper service was abandoned at the hearing and the 1 
motion of the Brotherhood to dismiss on the ground of 
improper venue was denied. 

In opposition to appellees’ motion for an injunction 
pendente lite the Brotherhood urged, among other things, 
that the Norris-LaGuardia Act precluded the District 
Court from issuing the injunction. The trial court rejected 
appellant’s argument and granted appellees* motion for an 
injunction pendente lite. The Court’s Order for Injunction 
Pendente Lite, Findings of Fact and Conclusions of Law 
and Opinion are set out in full in Appellant’s Appendix 
beginning at page 84. Appellants requested the court to 
certify the cause to this Court under section 10 of the Norris- 
LaGuardia Act. The Court denied the request and found 
that the Norris-LaGuardia Act was not applicable. Ap¬ 
pellant’s request for a stay pending application for a spe¬ 
cial appeal was also denied. Whereupon petitioner filed 
notice of intention to apply for allowance of special appeal, 
a notice of appeal, and thereafter a Petition for Allowance 
of Special Appeal. This special appeal was allowed Sep¬ 
tember 17,1948. 
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STATUTES INVOLVED 

In addition to the statutes set out in appellant’s brief, 
the Railway Labor Act, 45 U.S.C.A. Sections 151, et seq., 
is involved. 


SUMMARY OF ARGUMENT 

The United States District Court for the District of Co¬ 
lumbia properly held that it had jurisdiction of this case 
under its local or municipal powers and that the District 
of Columbia venue statute was applicable. The decision 
of this Court in the Graham case is based on an erroneous 
interpretation of the O’Donoghue case, namely, that the 
United States District Court for the District of Columbia is 
required to exercise its federal jurisdiction in every cause 
of action where the subject matter involved is cognizable 
by the court under its Article DI powers. The District of 
Columbia Court has dual jurisdiction and the federal venue 
statute can no more nullify the District of Columbia venue 
statute than the District statute can nullify the federal 
statute. Since this cause of action could have been brought 
in any state court where jurisdiction of the parties could 
be had it may be brought in the District of Columbia under 
the local or municipal jurisdiction of the United States 
District Court. Where the local general jurisdiction of the 
United States District Court for the District of Columbia 
is invoked the Court must determine whether that jurisdic¬ 
tion will lie. The rule of law announced in the Graham case 
discriminates against citizens of the United States resident 
in the District of Columbia. 

The Norris-LaGuardia Act is not applicable to this pro¬ 
ceeding because the case does not involve a labor dispute. 
The fact that the relationship between the parties is created 
by an Act of Congress to regulate Railway Labor does make 
the case a “labor dispute” within the meaning of the 
Norris-LaGuardia Act. The case is in the nature of a suit 
by a principal against his agent for violation of the fiduciary 
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duty arising by virtue of the relationship. The Railway j 
Labor Act has made appellant appellees’ agent in invitum 
and has imposed npon that agent certain mandatory duties. 
The Supreme Court has ruled that the Norris-LaGuardia j 
Act cannot be interpreted so as to render nugatory the 
requirements of the Railway Labor Act. \ 

The temporary injunction issued by the District Court I 
was a proper exercise of that Court’s discretion to preserve i 
the status quo and prevent irreparable damage pending 
final determination of the case. 

* i 

ARGUMENT 

The United States District Court for the District of Colum¬ 
bia Properly Held That It Had Jurisdiction of This 
Case Under Its Local or Municipal Powers and That 
the District of Columbia Venue Statute Was Applicable 

In a non-diversity suit, the federal venue statute, 28 
U. S. C., Section 112, requires that a suit be brought in the 
district whereof the defendant is an inhabitant. The local 
or District of Columbia Venue Statute permits suits against 
a defendant who is * ‘found” within the District of Colum¬ 
bia. D. C. Code, 1940, Title 11, Sections 306, 3d|8. The 
United States District Court for the District of Columbia 
exercises both federal and local jurisdiction. 

Appellees brought their suit in the United States District 
Court for the District of Columbia and invoked the general 
jurisdiction of that court, D. C. Code, 1940, Title 11, Section 
301 (App. Appdx. p. 1). Appellant’s main office is in Cleve¬ 
land, Ohio, but it maintains an office in the District of Co¬ 
lumbia and its National Vice President in Charge of that 
office was found in the District and served with process 
therein. Such service of process was sufficient under the 
District of Columbia statute. Appellant contends, however, 
that the local or District of Columbia statute is inapplicable 
because, since the cause of action alleged states a federal 
question the United States District Court for the District 
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of Columbia cannot exercise its local jurisdiction but must 
exercise its federal jurisdiction and the federal venue stat¬ 
ute is controlling. Appellant bases its contentions upon 
the decision of this court in the case of Brotherhood of Lo¬ 
comotive Firemen and Enginemen , et al. v. Leroy Graham, 
et al.y No. 9716, decided September 20, 1948; argues that 
that case is controlling and that unless the Graham decision 
is clearly wrong this Court should reverse the instant case 
without reconsideration of the Graham decision because 
“one of the parties is identical, the other is related, and 
the decision is so recent.’ ’ 

Appellees submit that the decision in the Graham case is 
clearly erroneous and should be reconsidered by this Court 
for the following reasons: 

a. It erroneously assumes that the United States District 
Court for the District of Columbia is required to exercise 
its Federal jurisdiction in every cause of action where the 
subject matter involved is cognizable by the Court under 
its Article HE powers. 

b. The Graham case is based upon an erroneous inter¬ 
pretation of O’Donoghue v. United States , 289 U. S. 516, 
77 L. Ed. 1356. 

c. The rule of law announced in the Graham case discrim¬ 
inates against citizens of the United States resident in the 
District of Columbia and denies them equal protection of 
the law. 

A. The Decision in the Graham Case Erroneously Assumes 
That the United States District Court for the District 
of Columbia Is Required to Exercise Its Federal Juris¬ 
diction in Every Cause of Action Where the Subject 
Blatter Involved Is Cognizable by the Court Under Its 
Article HE Powers. 

s 

The United States District Court for the District of Co¬ 
lumbia has dual jurisdiction. It has Federal jurisdiction 
pursuant to power granted it by Congress under Article HE 
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of the Constitution and local jurisdiction, comparable to j 
that of a state, pursuant to power granted it by Congress 
under Article I, Section 8. The local jurisdiction of that 
court is found in District of Columbia Code, 1940, Title 11, 
Sections 306 and 308. For all intents and purposes the 
court is two courts: one Federal; one local. The decision 
in the Graham case and the contentions of appellants in 
the instant case are predicated upon the assumption herein- j 
before stated, that in every suit filed in the United States 
District Court for the District of Columbia if the cause of 
action alleged is cognizable by the Court as a Federal Court 
under its Article m powers, the Court must exercise its 
federal jurisdiction and cannot exercise its local jurisdiction. 

This assumption ignores completely the dual nature of 
the United States District Court for the District of Colum¬ 
bia, and as will hereinafter be shown, the 0 ’Donoghue case 
is no authority for such proposition. In addition, this as¬ 
sumption completely ignores the positive ruling of the Su¬ 
preme Court of the United States in the case of Steele v. 
L. & N. Railroad Company, 323 U. S. 192. In that case the 
complaint, almost identical to that in the Graham case and 
stating substantially the same cause of action, was filed in 
the state court of Alabama. The court of first instance and 
the Supreme Court of Alabama both held that the complaint 
failed to state a cause of action. The Supreme Court of the 
United States reversed those holdings, held that the com¬ 
plaint did state a cause of action, and remanded the case 
to the state courts of Alabama for further proceedings not 
inconsistent with the opinion of the Supreme Court. On 
the same day that the Supreme Court decided the Steele 
case, supra, it decided the case of Tunstall v. Brotherhood 
of Locomotive Firemen and Enginemen, 323 U. S. 210, 
which involved the same subject matter as the Steele case. 
The Tunstall case had been inaugurated in the United States 
District Court for the Eastern District of Virginia. The 
Supreme Court held that that complaint also stated a cause 
of action that was cognizable in the Federal Courts. These 
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decisions establish beyond donbt that the federal courts 
and the state courts have concurrent jurisdiction of causes 
of action involving the violation of the statutory fiduciary 
duty owed to the minority members of a craft or class 
by the bargaining representative under the Railway Labor 
Act of that craft or class. The decision in the Graham case, 
therefore, to the effect that the cause of action stated re¬ 
quires the exercises of Article III power is in the teeth of 
the decisions of the Steele and Tunstall cases, for under its 
local or municipal jurisdiction the United States District 
Court for the District of Columbia has all of the attributes 
of a state court. Nor has any authority been cited or found 
which stand for the proposition, inherent in the Graham 
decision, that the mere fact that a cause of action is cog¬ 
nizable as a federal cause of action the court hearing and 
determining it must exercise Article HI power. Such a 
holding is tantamount to saying that when a state court 
entertains such a cause of action it is exercising Article HI 
power. (For other cases where state courts have enter¬ 
tained causes of actions arising under the Railway Labor 
Act, see: Betts v. Easley, 161 Kansas 459,169 P. (2d) 831, 
Dooley v. Lehigh Valley HR. Co., 130 N. J. Eq. 75, 21 A. 
(2d) 334. 

Appellees submit that when the general jurisdiction of 
the United States District Court for the District of Colum¬ 
bia is invoked that Court must determine whether it has 
jurisdiction of the cause under its local jurisdiction. If it 
should fail to do so it would be ignoring the powers and 
duties imposed upon it by Congress to hear and determine 
“. . . all cases in law and equity between parties, both or 
either of which shall be resident or found within said dis¬ 
trict . . .”, except as otherwise provided in Title 11 of the 
District of Columbia Code, 1940. (D. C. Code, 1940, Title 
11, Section 306). To hold otherwise would be equivalent 
to judicial repeal of the express language of the local juris¬ 
dictional and venue statutes. It is a well known principle 
of statutory construction that courts of justice may con- 
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strue a legislative provision, bnt they cannot repeal what 
is expressly enacted. 

Ward v. Chamberlain, 67 U. S. 430,17 L. E. 319, 325. 

Throughout the 0 ’Donoghue decision there is a clear rec¬ 
ognition by the Supreme Court of the power of Congress 
to impose duties and jurisdiction upon the District of Co¬ 
lumbia Courts different from, and in addition to, the duties 
and jurisdiction it could impose upon other federal courts. 
A recognition of the power of Congress to impose the jur¬ 
isdiction was a recognition of the right and duty of the 
court to exercise that jurisdiction, even though the subject 
matter involved is cognizable under federal jurisdiction. 

B. The Decision in the Graham Case Is Based Upon a Mis¬ 
interpretation of the 0’Donoghue Case. 

It is clear from the opinion in the Graham case that this 
Court interpreted the 0 ’Donoghue case to hold that if a 
cause of action is cognizable by the United States District 
Court for the District of Columbia under powers granted 
it by Congress pursuant to Article m of the Constitution, 
that Court in order to hear and determine such cause of 
action must use its Article HE power and cannot use the 
jurisdiction granted it by Congress pursuant to Article I, 
Section 8, Clause 17 of the Constitution. An analysis of 
the opinion in the 0 ’Donoghue case shows that neither the 
facts involved in that case nor the language of the Supreme 
Court warrant such interpretation. In the O’Donoghue 
case the Supreme Court was called upon to determine 
whether the Supreme Court of the District of Coluinbia and 
the Court of Appeals of the District of Columbia (now the 
United States District Court for the District of Columbia 
and the United States Court of Appeals for the District 
of Columbia) are constitutional courts ordained and estab¬ 
lished by Congress under Article III of the Constitution so 
that the salaries of the judges of those courts could not be 
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diminished. In reaching that conclusion the Court stated 
that these courts of the District of Columbia are * ‘vested 
generally with the same jurisdiction as that possessed by 
the inferior federal courts located elsewhere in respect of 
the cases enumerated in Section 2 of Article HE.” (289 
U. S. at 545). The Supreme Court held further that the 
fact that under Article I, Section 8 of the Constitution the 
Congress has power to impose, and has imposed, upon the 
courts of the District of Columbia, duties that it cannot 
impose upon inferior federal courts elsewhere, does not, and 
cannot destroy the character of the District of Columbia 
Courts as constitutional courts. In substantiation of that 
conclusion the Court used the following language: 

“Since Congress — has the same power under Article 
3 of the Constitution to ordain and establish inferior 
federal courts in the District of Columbia as in the 
states, whether it has done so in any particular instance 
depends upon the same inquiry — Does the judicial 
power conferred extend to the cases enumerated in 
that article? If it does, the judicial power thus con¬ 
ferred is not and cannot be affected by the additional 
congressional legislation, enacted under Article 1, 
Section 8, Cl. 17, imposing upon such courts other 
duties. . . .” 

In the Graham case this Court interpreted the above quoted 
language to embrace the principle “. . . that the Federal 
venue statute enacted by Congress for the guidance of the 
inferior Federal Courts exercising judicial power under 
Article HE is not and cannot be affected by a local venue 
statute enacted by Congress, applicable to the Courts in 
the District of Columbia, under Article I, Section 8, Clause 
17.” (Slip opinion, p. 4). 

Appellees submit that such interpretation of the dicta 
in the 0 ’Donoghue case is erroneous in at least two respects 
—(1) it distorts the meaning of the language of the Su¬ 
preme Court and (2) it overlooks the fundamental distinc- 
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tion between “jurisdiction” or “power” of the Federal; 
courts and “venue” of those courts. 

(1) The language of the Supreme Court here under con-' 
sideration, besides being dicta, cannot be divorced from 
the facts of the case that were before the Court at that time. 
The Supreme Court did not have before it the determina¬ 
tion of whether a cause of action filed in the District of ; 
Columbia Court was one cognizable by that Court under its I 
Article III power or only under its Article I power. It 
was concerned with the salaries of the judges of the Dis¬ 
trict of Columbia courts and not with the rights of litigants. 
The basic question before the Court was whether the Courts 
of the District of Columbia are constitutional courts. In 
answering that question it decided first that Congress has 
the power to establish Article m courts in the District of 
Columbia. It then stated that in order to determine whether 
Congress has in fact established Article HE courts in the 
District the inquiry must be whether the judicial power 
conferred on those courts extend to the cases mentioned 
in Article m. The Court decided that the power conferred 
did extend to those cases, meaning only thereby that the 
District of Columbia Courts have been vested by Congress 
with jurisdiction to hear and determine every type of case 
mentioned under Article m. Having come to that con¬ 
clusion the Court then simply stated that legislation under 
Article I could not affect that “power” or jurisdiction. 
This is a far cry from the holding in the Graham case 
which, in effect, says that in every cause of action the in¬ 
quiry must be whether the particular cause of action is cog* 
nizable by the Court under its Article HE power, and if so 
cognizable the court cannot exercise its Article I powers. 
It is indeed a strained and unnatural construction to say 
that the language quoted above from the opinion of the 
Supreme Court in the O’Donoghue case constitutes a rer 
striction on the exercise of the other jurisdictions conferred 
by Congress on the District of Columbia Courts particu- 
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larly when in that same opinion the Court recognized the 
power of Congress to impose such jurisdictions upon them. 

(2) There is a well established distinction in the Federal 
Courts between ‘‘jurisdiction ’ 9 and “venue.” “Jurisdic¬ 
tion” connotes the power of the Federal Courts to hear 
and decide a case on its merits, while “venue” connotes lo¬ 
cality—the place where the suit may be heard. 

Standard Stoker Co. v. Lower, 46 F. (2d) 678, 683. 

This distinction is fundamental and well recognized and 
it is firmly established that the Federal venue statute merely 
creates a personal privilege in the defendant which he may 
waive or assert at his election. 

General Investment Co. v. Lakeshore, etc. By. Co., 
260 U. S. 261. 

Lee v. Chesapeake & Ohio By. Co., 260 U. S. 653. 

On the other hand, “jurisdiction” or “power” of the Court 
cannot be waived and is beyond the scope of the litigants 
to confer. In light of this fundamental distinction it is 
difficult to see how the local venue statute can “nullify” 
the “power” of the District of Columbia Courts any more 
than a waiver by the defendant of the Federal venue statute 
can “nullify” the power of other inferior Federal Courts. 
The situation in the Graham case and in the instant case 
is different from that in the case of Doyle v. Loring, 107 F. 
(2d) 337 because in the Doyle case an attempt was made 
to confer venue on the federal court as a federal court by 
state statute. If that Federal court had also been a state 
court it would have had venue as such state court. In the 
instant case the general jurisdiction of the District of Co¬ 
lumbia Court carrying with it the local venue statute and 
the local jurisdiction of that Court was specifically invoked. 
The Federal venue statute can no more nullify the local 
venue statute than the local venue statute can nullify the 
Federal venue statute. Each is supreme in its own field. 
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C. The Rule of Law Announced in the Graham Case Dis¬ 
criminates Against Citizens of the United States Resi¬ 
dent in the District of Columbia and Denies Them Equal 
Protection of the Laws. 

It is clear from the above authorities that if the Graham 
case or the instant case were brought in any state court 
where jurisdiction over the parties could be secured under 
the laws of that state no question of improper venue could 
be raised because of the Federal venue statute. Other 
requirements being present, the state court under its local 
powers as a state court could proceed to hear and determine 
the case. Although the plaintiffs in the Graham and the 
instant cases are not residents of the District of Columbia 
the rule of law announced in the Graham case would com¬ 
pletely deprive residents of the District of Columbia of the 
benefit of the local jurisdiction of the District of Columbia 
Court in every case where the cause of action alleged is 
cognizable by the Court under its Article m powers. Con¬ 
trary to the rights of other citizens of the United States 
residing elsewhere they would be forced in many cases to 
the expense and inconvenience of trying to vindicate theit 
rights hundreds of miles from their homes in foreign jur¬ 
isdictions. Where indispensable parties could not be found 
in such foreign jurisdictions such litigants would be com¬ 
pletely deprived of their day in Court. Such very real pos¬ 
sibilities are revealed by a reference to the statements of 
positions filed herein by the Southern Railway Company, 
the Atlantic Coast Line Railroad Company and the Sea¬ 
board Air Line Railroad Company. It was never intended 
by Congress that the residents of the District of Columbia 
should be deprived of any of their constitutional guaran¬ 
tees. As the Supreme Court stated in the O’Donoghue case, 
44 It is important to bear in mind that the District was 
made up of portions of two of the original states of the 
Union, and was not taken out of the union by the cession.’’ 
And again in Downes v. Bidwell, 182 U. S. 244, quoted by 
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the Court in the O’Donoghue case, the Supreme Court 
stated: 

“This District had been a part of the States of Mary¬ 
land and Virginia. It had been subject to the Consti¬ 
tution, and was a part of the United States. The Con¬ 
stitution had attached to it irrevocably. There are 
steps which can never be taken backward. The tie that 
bound the States of Maryland and Virginia to the Con¬ 
stitution could not be dissolved, without at least the 
consent of the Federal and state governments to a for¬ 
mal separation. The mere cession of the District of 
Columbia to the Federal government relinquished the 
authority of the States, but it did not take it out of 
the United States or from under the aegis of the Con¬ 
stitution. Neither party had ever consented to that 
construction of the cession. If, before the District was 
set off, Congress had passed an unconstitutional act, 
affecting its inhabitants, it would have been void. If 
done after the District was created, it would have been 
equally void; in other words, Congress could not do 
indirectly by carving out the District what it could not 
do directly. The District still remained a part of the 
United States, protected by the Constitution. Indeed, 
it would have been a fanciful construction to hold that 
territory which had been once a part of the United 
States ceased to be such by being ceded directly to the 
Federal government.’’ 

The Noms-LaGuardia Act Is Not Applicable 
to This Proceeding 

In contending that the Norris-LaGuardia Act is ap¬ 
plicable to this proceeding appellant completely miscon¬ 
ceives the theory of the complaint and the nature of the 
cause of action involved. It conceives of the complaint 
either as a dispute as to whether appellant has valid au¬ 
thority to represent the craft or a dispute as to whether 
the Notice of January 26, 1948, “. . . if acceded to, would 
establish improper terms of employment.” Under this 
interpretation appellant argues that under either of these 
theories the case involves or grows out of a “labor dispute” 
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within the meaning of the Norris-LaGuardia Act, 29 TJ. S. 
C. A. 101-115 (1932). It states: “If the former, this case 
involves a dispute concerning the representation of employ¬ 
ees in negotiating or changing terms or conditions of em¬ 
ployment ; if the latter, it is a dispute concerning terms of 
conditions of employment which the appellees contend 
would be improper.” (Appellant’s Brief, p. 19). 

Appellees submit that neither of the above-mentioned 
theories correctly classify this suit. In the first instance, 
the authority of appellant to represent appellees in accord¬ 
ance with the requirements of the Railway Labor Act is 
conceded. In the second place there is not a single allega¬ 
tion in the complaint that the Notice of January 26, 1948, 
if acceded to, would establish improper terms of employ¬ 
ment. With respect to that notice appellees alleged that 
although the proposals contained therein would seriously af¬ 
fect their employment rights, the Brotherhood formulated 
the proposal in the first place, and served it on the carriers, 
employers of appellees, in the second place, without notice 
to appellees or opportunity to be heard or to participate 
in its formulation, in violation of the statutory fiduciary 
duty owed by appellant under the Railway Labor Act to 
appellees, members of the craft or class of locomotive 
firemen. 

Appellees brought their complaint to enforce rights guar¬ 
anteed to them by the Railway Labor Act and to prevent 
their conceded statutory bargaining agent under that Act 
from using its position to misrepresent them and to restrain 
it from discriminating against them in violation of the 
duties imposed upon it by the Railway Labor Act. In other 
words, appellees complain of the violation of the statutory 
fiduciary duty imposed upon their statutory representative 
by the Railway Labor Act which Act was enacted subse¬ 
quent to the Norris-LaGuardia Act and which created en¬ 
forceable rights and duties . Thus when the true nature of 
the cause of action is stated it becomes perfectly obvious 
that the Norris-LaGuardia Act has no application whatso- 
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ever to this proceeding. In the first place, it is not a labor 
dispute; and in the second place, even if the relationship 
between appellant and appellees does arise by virtue of 
their employment it is not a “labor dispute” within the 
meaning of the Norris-LaGuardia Act. 

The true nature of the cause of action involved herein is 
that of a suit brought by a fiduciary against his agent for 
breach of the fiduciary duty arising from the agency rela¬ 
tionship. The situation is comparable to the case of a 
manufacturer who hires an agent to distribute the manu¬ 
facturer’s products exclusively; but instead of looking after 
the interests of his employer the agent breaches his con¬ 
tract; sets up a rival business of his own dealing in the 
same products and selling to the same customers in an 
effort to run his employer out of business. Not even ap¬ 
pellant would argue that such a case is a labor dispute. Yet 
this is the identical relationship between appellant and 
appellees, except that instead of hiring appellant to repre¬ 
sent them appellant became and remains appellees’ agent 
solely by compulsion of the Bailway Labor Act as amended. 
The law of agency requires the manufacturer’s agent to be 
loyal and to refrain from using his position to misrepre¬ 
sent his employer and from attempting to drive him out of 
business. The law of agency and Railway Labor Act re¬ 
quires the representative thereunder to represent all mem¬ 
bers of the craft fairly and impartially and to refrain from 
using its position to deprive any members of the craft of 
their jobs and job rights. A lawsuit to enjoin the agent, 
in invitum, from destroying his principals’ jobs is no more 
of a labor dispute than a lawsuit to enjoin the manufac¬ 
turer’s agent from destroying his principal’s business. 

Nor does the fact that the fiduciary relationship between 
the parties was created by an Act of Congress regulating 
railroad labor make this case a labor dispute within the 
meaning of the Norris-LaGuardia Act. The purpose of the 
Norris-LaGuardia Act was to protect the rights of laborers 
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and labor unions from being destroyed or frustrated by the 
promiscuous use of injunctions. 

Frankfurter and Greene , “The Labor Injunction,” 
Chap. V. (1930). 

It was never intended to give any right or license to ! 
labor unions to misrepresent the minority members of a 
craft solely on the ground of race or color, particularly 
where such union is under a statutory duty to represent all 
members of the craft fairly and impartially. Such a right 
has never existed and could not have been a subject of 
protection by the Act; and if Congress had created such a j 
right by exempting the bargaining representative from in- I 
junction at the suit of a minority worker, the Act would i 
have been unconstitutional. Thus Section 113(a) of the ! 
Norris-LaGuardia Act which states: “A case shall be held 
to involve or grow out of a labor dispute when the case 
involves persons who are engaged in the same industry, 
trade, craft, or occupation .. .” whether .. (3) between; 
one or more employees or associations of employees and 
one or more employees or associations of employees . . .” 
must be interpreted in the light of the purposes of the 
Act together with the constitutional limitations upon the 
powers of Congress. 

Cases cited by appellant to substantiate its position are 
of no assistance in the present proceeding for none of those 
cases involved the enforcement of a specific statutory duty 
commanded by Act of Congress. On the other hand the 
rights which plaintiffs (appellees) have asserted and which 
they alleged appellant has violated are rights created by the 
Railway Labor Act. The Supreme Court of the United 
States by unanimous decision, has held that the Railway 
Labor Act as amended June, 1934, created enforceable 
rights and duties. 

Virginian Railway Co. v. System Federation , 300 
U. S. 515. 
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It has also held, again by unanimous decision, that the very 
rights and duties which appellees here assert are rights 
inherent in the Railway Labor Act and enforceable by the 
usual processes of the courts, including the injunctive 
process. 

Steele v. L <& N Railroad Co., 323 U. S. 192, 89 L. 

Ed. 173. 

Tunstall v.B of LF & E, 323 U. S. 210,89 L. Ed. 187. 

In the Steele case, supra, the Court stated at p. 203 of 323 
U. S.: 

“The representative which thus discriminates may be 
enjoined from so doing, and its members may be en¬ 
joined from taking the benefit of such discriminatory 
action. No more is the Railroad bound by or entitled 
to take the benefit of a contract which the bargaining 
representative is prohibited by the statute from mak¬ 
ing. In both cases the right asserted, which is derived 
from the duty imposed by the statute on the bargaining 
representative, is a federal right implied from the stat¬ 
ute and the policy which it has adopted. It is the 
federal statute which condemns as unlawful the 
Brotherhood’s conduct.” 

and again at page 207 of 323 U. S., the Court held: 

“We conclude that the duty which the statute imposes 
on a union representative of a craft to represent the 
interests of all its members stands on no different foot¬ 
ing and that the statute contemplates resort to the 
usual judicial remedies of injunction and award of 
damages when appropriate for breach of that duty.” 

The Norris-LaGuardia Act became law in March, 1932. 
Nevertheless by Act of June 21, 1934, Congress amended 
the Railway Labor Act and created enforceable rights and 
mandatory duties. To hold that the Norris-LaGuardia Act 
is applicable to the present proceeding would be to nullify 
the requirements of the amended Railway Labor Act and 
such holding would be “... based on strained and unnatural 
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constructions of the words of the Norris-LaGuardia Act, 
and in conflict with its declared purpose....” In the "Vir¬ 
ginian Railway case, supra , in holding that the Norris-La- 
Guardia Act is not applicable to the mandatory provisions 
of the Railway Labor Act, the Supreme Court has answered 
appellants contention, at p. 563 of 300 U. S. as follows: 

“It suffices to say that the Norris-LaGuardia Act can 
affect the present decree only so far as its provisions 
are found not to conflict with those of section 2, Ninth 
of the Railway Labor Act (45 U. S. C. A., Sec. 152, 
subd. 9), authorizing the relief which has been granted. 
Such provisions cannot be rendered nugatory by the 
earlier and more general provisions of the Norris- 
LaGuardia Act . . .” 

i 

The Preliminary Injunction Was a Proper Exercise 
of the Court's Discretion 

Appellant views with alarm what it conceives to be the i 
regulation of the collective bargaining process by the Dis¬ 
trict Court. Such reasoning is a natural product of appel¬ 
lant’s misconception of the nature of the case. All that 
the court has done is to say that appellees have stated a 
prima facie cause of a violation of the statutory fiduciary 
duty owed to them under the Railway Labor Act by ap¬ 
pellant as their statutory representative which, if finally 
established, will result in irreparable damage to appellees, 
and commanded that matters remain at status quo until 
final determination of the case. Whether the proposals con¬ 
tained in the Notice of January 26, 1948, are, in fact, good 
for the craft, including appellees, is beside the point. The 
point is whether appellant’s conduct with respect to its 
relation to appellees and the methods by which it formu¬ 
lated and served the Notice of January 26, 1948, without 
giving appellees notice or an opportunity to be heard, can 
meet the test of the fair and impartial representation re¬ 
quired of appellant by virtue of its position as statutory 
bargaining agent under the Railway Labor Act. 

i 

i 
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CONCLUSION 

Appellees respectfully submit that the District Court 
properly had jurisdiction of this cause under its local juris¬ 
dictional and venue powers; that the Norris-LaGuardia Act 
is not applicable to this proceeding; that the issuance of 
the temporary injunction was a proper exercise of the 
court’s discretion, and therefore this appeal should be dis¬ 
missed and the action of the District Court affirmed. 

Respectfully submitted, 

Joseph C. Waddy, 

Charles H. Houston, 

615 F Street, N.W., 
Washington 4, D. C., 

Attorneys for Appellees, 
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